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COLUMBIA BROADCASTING SYSTEM 
:Refore: 
vs. - ПОМ. MORRIS F. LASKFP 
: District Judae. 
AMERICAN SOCIFTY OF COMPCSFRS,: 
AUTHORS AND PUBLISHERS, ET AL : 


CRAPHER'S MINUTES 


bb 
Columbia Broadcasting System 
VS. 69 Civ. 5740 


Americar’ Society of Composer 
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(Trial resumed.) 

MR. TOPKIS: Could I, your Hanor, ask your 
indulgence as to one matter? The tual reports to stock- 
holders, 161, I think I withdrew it or something like that 
or perhaps 3 told me I couldn't have it in, but I just 
want to pro: - again because in our pretrial brief we 
made three statements which we believe pertinent and for 
which we have no evidentiary support except the stockholders 


statements. 


sort for 1972 CBS stated that 


indisputable fact and perhaps 


it is "The World’s largest ufacturer and seller of records 
' 


and tapes. 
11 of ‘the 1972 annual report. 


Бо stipulate or stipulate 
have any need for the report. 


—  — —Ó—— 
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The second is a statement also from <не 1972 
annual report namely, that the television network ie "The 
world's largest advertising medium," | 

And the third also from the 1972 annual report | 
із to the effect that WCBS-FM, the New York station, has | 
"The largest audience level of any FM station in the United 
States.” 


THE COURT: Well, I agree that those facts are 


j 
relevant. 
Do vou want to stipulate to them or put them in: 
HRUSKA: would like to say an objection | 
for the recc^i, your ionor, because I con't believe that | 
| 
any of those fats are relevant to the case. 
ГНЕ COURT: The objection is overruled and 
under the circwuiastances, do you prefer -- do you have any | 
| 
Г 


preference: about how the aterial is pvt in the record? 


MR. RUSKA: Well, I would certainly prefer that, 


ieft with those options, that the three statements that 


ы Р à м | 
Мк. Topkis has just read со in rather than the entire annual; 


MR. TOPKIS: That is satisfactory. | 
MR. HRUSKA:  Loyou have the dates on those? 
MR. TOPKIS: They are all the 1972 annual reports. 


THE COURT: Ther, without vaving the objection | 
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to relevance, Mr. Hruska stipulates that the 1972 тарогі 


makes such statements or it is not contested, anyway, is 
that correct? 

MR. HRUSKA: Well, that is correct, your Honor. 
I suppose one of us when we go back will double check it 
but I have very little question that Mr. Topkis has read 
it accurately. 

THE COURT: All right. 

MR. TOPKIS: Now, your Honor, if we may now come 
to a group of exhibits and I think we were just abo € to go 
into 1973, and there are five exhibits that I think might 
perhaps be considered simultaneously. They are 173, 174, 
176, 77 and 78. 


"HE COURT: I thought we discussed this yeste:i- 


MR. TOPKIS: All of them, in any event, relate to 
the same subject. That is to say, the licenses which we 
entered into with ABC and NBC in Judge Ryan's court pursuart 
to notice given to CBS of the terms and conditions of those 
licenses and they embrace also, I believe, one of them, 176, 
the transcript of remarks made on that occasion by CBS 
counsel, Mr.Green, who маз ther. at the time. 


MR. HRUSKA: First of all, Mr. Green's statemer 
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it seems to me, are not admissible. We went through 
this. I remember when we ‘re putting in documents, your 
Honor, we went through this about statements by outside 
counsel during the course of hearings, statemen.s made 
in open court. 
I remember we had a brief discussion -- 
THE COURT: About Mr. Finkelstein, for example? 
MR. HRUSKA: No. About Mr. Dean, as a matter 


of fact, and also Mr. Topkis in the Cascade action in 


Yakima, and I had indicated that I thought at tho time that 


we had done some work on that and that it was admissible | 
as an admission and I did pull out the memorandum that I had: 
had prepared on it, by a summer associate, and we did sone 
further wcrk on it and it turned out that statements by 

outside ccunsel made in the course of an oral argument ox 
hearing in another case are not admissible and we never | 
Offered those documents for that reason, because we saw 


that the law really went egainst us on it. 


MR. TOPKIS: Forgive me for interrupting, but 


І am not offering the documents as any admission. I am 
Offering them as a statement of position by CBS to Judge 
Ryan as to how and where it felt its remedy lay as to 


claims thet it had about improprieties in the ABC license 
laims that it had as to the kinds of license that it wa 


a B C —Pn—— 


and c 
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bb 
entitled to. 
MR. HRUSKA: That se5 to me like another way 
of saying an admission, your ;'onor. 
THE COURT: I think that the status of that 
would be an admíssion. It may not we a confession of a 
crime, something of that sort, but it is an admission ir 


the sense that you wish to stick CBS with the consequences 


of the statement, I take it. 

MP. TOPKIS: Well, the fact of their attendance, 
the fact that they deliberately stood silent and said what 
they did say, not as an admission of its truth, but as a 
sta.ement that that was CBS's position, inducing Judge 
Ryan, inducing is perhaps too strong a word -- 

MR. HRUSKA: I should think so. 

MR. TOPXIS: But a statement which permitted Judg 
Ryan to go Еогма: 1. Perhaps had CBS not said what it did, 
Judge Ryan would have done something else. 

He thought it appropriate that CBS have notice. 
CBS responded to the notice by attending through the person 
of Mr. Green who has represented CBS many, many times in 


rate-fixing proceedings before Judge Ryan. 


——— 
—— — 


THE COURT: What bothers me about this, though, 


is the same thing that concerned me about Mr. Hruska's 
proposal that he put in a part of the transcript. 
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Regardless of vhether you call it an admission 


or not, what I stressed in those discussions when Mr. 


б М ы Hruska made the proposal was my concern that I wouldn't 
x К $ s get a true picture о? the entire situation by putting in | 
^ $ Ea bits and pieces of paper and then having an argument made | 
H ۴ in a brief +hat 4f this is really a significant matter, I | 
would prefer to have the witness called, even now I would | 
M "25 i prefer to have the witness called and you ask him whether 
E | " he did say something or he didn't, and so forth, and gíve 
3% x : к an opportunity to have brought out whatever ought to be | 
ER Н " brought out on the other side, if there is anything. | 
Uk и ^ So I am reluctant to receive it for that purpose; 
$ * p That such an order was issued, that CBS was there, that | 
; М Ф. much > would agree with you I would accept it for, but if 
i * ы wo are going to go into what CBS's position was, I wouldn't | 
| Ы мапі to decide it solely on the basis of this document. | 
I am perfectly willing to have you cross~ 
M i " examine a witness on the basis of the document, if you wish 
907 "I =. 
я, 21 
7% E | MR. TOPKIS: Well, I don't have any desire to, 
*>. 
2 ; hi your Honor. All I have desire to is to have Mr. Green 
; ү " F acknowledge what I know he would never deny, that he was 
4 UT there and said these words on behalf of CBS. 
х 25 
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TEE COURT: Well, then, I am agreeable to &ccepti 
that subject to Mr. Hruska's right, if he wishes to, 


call Mr. Green for any supplemental explanations. 


off into a real detour here. This was a proceeding between 
ASCAP and ABC, CBS was not a party to this proceeding. 

It was a proceeding in which ASCAP and ABC, 
as has been done through the years, called upon Judge Ryan 
to in effect approve a settlement between ASCAP -- 

THE COULZ: Between them? 

MR. HRUSKA: Between ASCAP and ABC. 

Now, I would believe, your Honor, most probably 
with the thought of setting up some sort of position against 
CBS, ASCAP gave notice of the pendency -- 

MR. TOPKIS: That was on Judge куап'в direction. 

MR. HRUSKA: The pendency ох the proceeding to 
css. Mr. Green was at that proceeding and I don't think 
there is any question about that 

THE COURT: Did any ©. . а pers-nally participate 
in this —e" 

MR. TOPKIS: No, your Honor. 

MR. HRUSKA: No, I didn't. 

THE COURT: That is one of the problems. 

MR. TOPKIS: EXcept Mr. Green. 
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THE COURT: Mr.Green, are you in a position 
to tell me how CBS came to be at the meeting? 

MR. GREEN: Yes. There were proceedings -- this 
is without any refreshing my recollection on it, your Honor, ! 
but there were proceedings separately, ABC brought or 
appeared before Judge Ryan, and we received notice of the 
hearing. We were not parties to it. FEAch of the proceeding- 
before Judge Ryan even though they are all in the United 
States against ASCAP, was a separate proceeding, separately 


captioned. 


We were not parties to the ABC proceeding. ме 


of them. 


} 
| 
were not gprties to the NBC proceeding. We received a notice 
| 
| 


in the past I had learned in some of Judge Ryan's 
proceedings that when you received a notice if you didn't 
Show up he would sometimes take offense. We did not parti- 
cipate as active parties in either of those hearings. 

THE COURT: Thank you, Mr. Green. 

Do you want to continue? 

MR. HRUSKA: The continuance of this, simply, 
your Honor, is I don't see how a proceeding to which CBS 


was not а varty, even if it was physically attended by 


| Mr. Green, it was outside counsel for CBS in consent decree 
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matters, could have any effect whatsoever оп CB S or 
on this lawsuit, and I think this material, in addition 
to the other objections I have stated to it, is entirely 


irrelevant to the case. 


A - еф. 
А К. d 


М, 
Sr? 


MR. TOPKIS: I understand, your Honor, that CBS 
is here saying that we should be епјоіпе! from issying 
licenses, of a blanket variety to ABC and NBC. свз һаа ап 
opportunity before Judge Ryan while this action was pending 
to object to our entering into blanket licenses. 

MR. HRUSKA: In а case to which we were mot 
а party. 

MR. TOPKIS: Yes. You were given notice 
80 you might come in and object. That is exactly what the 


Judge said in this transcript. 


! 
| 
| 
| 
| 
| 


—— ea 


A —ÀÀ —— 
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тип COURT: Why don't we settle this by letting 
me see if I can get you to agree as to à statement of the 
facts and then I'll decide whether they have any significance 
or not or whether they are relevant and that is, I under- 


stand that in OctoL^r of 1972, in.connection with a settle- 


ment between AUC aud ASCAP only Judge Ryan ordered notice 
of the meeting to be given to С35 and because it received 
[] 
notice from Judge Ryan, an attorney from CBS did attend the | 
i 
E 


weeting and that attorney did not express any objection to, 
the settlement which included among other terms the qrantina | 
of a blanket license fron ASCAP to ABC. 

Is that what you vant me to know? 


MR. $ That's right. 


MR. i i I don't believe that is right, your 


$ 

$ 

x 
d 
* 

Li 

% 
a. 

a Чё 
E 


low is it incorrect? 


MR. MRUSKA: Because I believe Mr. Green's posi- 


X „фе 
` ^y: 


tion expressed —" hearing was that in view of the fact 
A we weren't partiss to it-- 

fill COURT: І understand that that is not dis- 
puted. 

MR. HRUDKA: And in view of the fact also that the | 
ABC ASCAP agreement was expressed in terns of a lump sun, 
that there was no allocation of that lump sum and we had no 
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knowledge regarding the background of that agreement or the 
эин of the sum or the significance of the sum. 

Tig COURT: Let me interrupt, Мг. ихазка. 

I must say that I really don't think, Мг. Topkis, 


that the fact that C33 didn't object in the circumstances 


LS n Pn 
- 


that we have described would carry any weight with me here 
лашы whether or not they were entitled to such 
relief in this situation. 

I think we а11 have to recognize the realities of 
the situation, that as this case hag developed, ideas have 


developed, too, and the failure to take a position in support 


of a certain proposition at an earlier tine when the whole cori 
cept had not really jeiled isn't very nuch proof necessarily 
of an inconsistent position, but merely of a change of 
approach and change of idea now. 

Furthermore, I am not even sure that ít is fatal 
‚ to a litigant present position to have taken a position in 


| 


| 


the past. The question would still renain whether the relief 
requested is appropriate or is not appropriate and without 
suyyestiny that the proposed relief is appropriate, I am doin]; 


to deny the oifer of these documents for purposes indicated. 


$ 
! 
| 
Ц 


MR. TOPKIS: Very well, your iionor. 
Your ilonor wakes that ruling as to-- 


TIE COURT: As to the items to which it applies 
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“which Y gather are 176 and 7and 8, are they? 
MR. TOPKIS: Well, it would be 173, 174, 176, 
177 anu 178, because they all relate to ЛВС and ‘IBC. 
Til COURT: It is all the gare point, anyway. 
MR. TOPKIS: Yes. 
gt All right, your lonor. That brings us, I think, 
to 179, which was just the old blanket license that we had 
with ИЗС television network. 


THE COURT: І must say I don't understand why 


TOPKIS: It is only an interest in the dealing$, 

the history. 

MR. ЦАОЗКА: It is in evidence already. 

MR. TOPKIS: That's good. 

Your ilonor, we now come to three documents, one 

181 and 182. 

fii COURT: All letters of Broido. 

ho is Alan Finnel? 


MR. TOPKIS: Someone at the ilarry Fox agency. 


#2 
з 
м 
м 
18 
9 
а 


һә 
= 


It all relates to the Carol Burnett Shows use 
of the Pox Agencies to clear and the time interval in 
advance that they had. These were used in examining one 
of the producera, I believe. 


Tilu COURT: They intended to show that it would 


mx us 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HousE 
FoLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLAND 7-4580 


jbe 4 
take sometime to go through this systen-- 
MR. TOPKIS: io. They are intended to show that i 
takes almost no time to do it. 
Tul COURT: І thought that's what CUS was trying 
to show, too, but all right. 
MR. ЦВОЗАЛ: I don't think these documents show 
. very much of anything but I don't have any objection Фо then. | 
TUE COURT: Well, if they cast any light оф how 
it all operates, all right. 
MR. TOPRIS: That's all. 
(AX 180, 181 and 182 received in evidence.) i 
MR. TOPKIS: 187 to 192 are already received. | 
ме then come to 224 and with your iionor's position, 
Mr. Ulumstein will go into these matters. 


MR. BLUMSTEIN: 193-- 


| 
} 
MR. iJRUSKA What are these? | 


MR. JLUMSTEIN: The 3M contracts. | 
i 
MR. HRUSKA: I have a little problem on thet. | 
Bob Baker told me about two minutes before we | 
started that his batch of papers pertinent to that were uni- 
formly ieft at the offices and he went back to the offices 
at 10. пе ought to be here in five minutes. 
Тиз COURT: We will reserve those. 
MR. TOPKIS: I'll go ahead with 224. 
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COURT: 224 is open, still. | 

MR. TOPXIS: Yes. أ‎ 

MR. iIRUSKA: Is this a clearance sheet? | 

MR. TOPKIS: Yes, this was used at the examination! 
of Mr. Poklitar, your lionor, and he was asked about how they 
c.eared music as part of showing how it is done. 

THE COURT: And this is simply for information? 

MR. TOPKIS: That's right. 

TUL COURT: Received. 

(AX 224 received in evidence.) 

MR. URUSKA: І do have an objection to this docu- | 
ment and this is going to be common, I think, to an objection: 
to 14 or 15 BMI documents in the same area. | 

There was a good deal of examination of Poklitar 
at his deposition regarding 14 or 15 music logs that Poklitar 
his secretary at CuS, had made up and that ВМТ had collected 
for a period of years; logs which indicated that in some cases 
the music clearance section couldn't clear or they had gotten| 
bad information from the band leader at a football game or | 
things of that nature and all this examination, as I under- | 


Stand it, your ilonor, and I am not the proponent of the 


in in an attenpt to show that Mr. Poklitar did not, was not 


performing up to optimwn standards. 


| 
relevance of this, but as I understand it, all of it wasout | 
| 
| 
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In some cases some logs slipped up or what have 


I just don't think that the experience of the 
music clearance section at CTN with respect to these 15 or 
бо logs over a period of, I don't know what it was, five or 
ten years, really means anything. 

If it is offered to indicate tha* we would have 
trouble implementing a per use system it certainly means 
nothing because in a por use syste.: everything changes. 

The subinission of these logs now beco es moge 

. than a chore. It becomes the basis of payment. 

The fact that Mr. Poklitar and his several 
assistants didn't perform up to snuff in 15 cases over 
the past umpteen years certain doesn't mean that that music 
clearance section or whatever new section is brought to 
bear on this new world, new problem in the future isn't 
going to perform. 

There is just no inference that can be drawn from 


that past experience in the future. 


Til; COURT: Let me see if your opponents do agree 


with your description of the alleged relevance. 
MR. TOPKIS: That's not what it is for at all. 
This is a CBS Music Clearance Sheet for a show 
called Lamp Unto My Feet, not a fat ball game ок anything 
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У 
"like that and it used nothing but unpublished and public 


2 

3 domain music and for the life of me I don't know why we 
a thought it pertinent but it is in two sheets and I can't 
г 


‚86е how anybody can be hurt. 


THE COURT: Mr. Hruska thought this was typical o 


6 
RT 9 - ^a whole group. 
8 MR. DAVIDSON: It was possibly typical of a group 
9 


that BMI intends to put in. 


‘ ж THE COURT: Mr. Gitter? 
59; n MR. GITTZR: This document, I don't recall why 
E 12 was used or the cross examination of Mr. Poklitar when he 
4 43 was on the stand and was put on the stand to introduce 
М СВ5' massive music survey. 
1S TIS COURT:  "ithout prejudice to the discussion 
_ № of this larger question that you raised and if it was used an 
" Will illuminate the examination, I'll receive it solely so 
‚< № I know what he was being questioned about. 
e MR. IIRUSKA: I would like to go back to the 
" 2 examination and check it because I don't know whether this 


was offered when Mr. Poklitar was on the stand and was fresh 
2 ín our minds. 
23 I did not realize that this was being offered becahse 
я ^ it had been shown to Их. Poklitar during his examination. 
> ЫЈ 


Now that I know that, I'll have ап opportunity to 
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go back to the transcript and see whether there was — 
raised regarding that document which indicates that it should 
not be admissible. 

ТИП COURT: Т am going to rule that it is adnitte 


subject to your bringing to my attention sone reason why it 


should be stricken, so that I den't: have have to rule agaín. 
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MR. TOPKIS: 228, this is a background docunent 
to show your ilonor how the music clearance section of CBS 
"- ASCAP work together оп a program, again as a matter of 
mechanics, so you сап have the story before you, if there 


is any need for it. I am not sure that there will be but 


I can't see that it will hurt to have it, if we need it. 


MR. RUSKA: Was thie used during the Poklitar 
examination? 

MR. TOPKIS: I don't remember. 

Til COURT: АХ 228 seems to consist of two things, 
the cue sheets and the letter, is that right? 

MR. TOPKIS: Right. 

ТИЕ COURT: Is the letter significant? 

MR. TOPKIS: The letter is a letter from ASCAP 
to the Music Clearance Section at CBS saying that we are 
willing .o clear the compositions which are annotated on 
the attached cue sheet. 

THE COURT: Just a cover letter. 

MR. TOPKIS: That's right. It is just to show 
you how it is done. That's the only purpose of it. 

Til; COURT: I would like to know how it is done. 
I would like to learn something in this case. 

MR. TOPKIS: We.could probably suggest on both 
gides positions which should be filled by someone other than ! 
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their present incumbents and if you want to apply-- 


MR. URUSKA: No doubt. 
(AX 228 received in evidence.) 


MR. TOPKIS: 229--could we reserve on that, your 


THE COURT: Yes. 

MR. TOPKIS: 230 to 238 are all in evidence, 

239 is again just part of the history, our blanke 
network radio license agreement with CBS from 41 to 58. 

MR. HRUSKA: 239 was what? 

THE COURT: Is the blanket radio network license 
from ASCAP from '41 to '58, 

MR. ИВОЗКА: Well, I would object, your Honor, 
on the same grounds that I have been objecting to agreements 
between ASCAP and any radio station or network as being 
árrelevant to the case. 

THE COURT: 1 must say I don't know what I am 
going to learn. I know that there have been such licenses. 
It is undisputed that for ever and ever everybody's had а 
blanket license and the question is whether we do something 
else now or ve don't. 

di don't sce what it adds by putting all these 
things ín. 

I have no objectíon. 
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MR. TOPKIS: Mr. Gitter reminds us, your Попог, 
that we agreed to endeavor with Mr. i'ruska to try and 
work out а simplean? or two page statement of the facts and 
we will do that. 


MR. WRUSKA: All right. 


MR. TOPKIS: So I will not press at this time any | 


them as to this. 
240 to 261 ave all standard foims of local tele- 
vision network tclevision-- 
MR. IIRUSKA: W i anda: corms attached to 
the stipulation 
You have the current onces, not the 
past ones 
MR. HRUSKA: I think we ас, back. 
ТИЗ CCURT: Уп this case what is the differerce? 
MR. TOPK{S: Only to show that the rates have 
trended dovnsward steadily on a percentage basis. 
MR. i[RUSKA: Yes, that’s right. Thess эге un- 
Signed documents. ‘These are not even actual contracts. 
THE COURT: Can't you reach agreement es to what 
the rates were during the ye xs in question? 
MR. TOPKIS: I beliave sc. | 
MR. HRUSKA: I think the rates don't mean — 
unless you know the amounts. Tf the argument is going to be ! 
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made that АЗСАР is losing power or has no power because 

its reduced a rate from 4 per cent to 3 per cent, it is 
mManingbéss unless you know whether or not the reduction fro: 
4 per cent to 3 per cent nevertheless gererated 50 per cent 
more revenues. 

MR. TOPKIS: It is not meanincless. It is the 
adversary system. І put in the percentace and than he puts 
in the dollars. 

MR. HRUSKA: But ve can't get the figure, your 
donor, that's the point. You can't find the figure here. 

i Mr. Tor*?i5s is talking abont irdustry wide con- 
tracts. ile don't v what the industry wide payments have 
been. 

ASCAP knows that. That's not public information. 

MR. TOP;IS: Really I don't cere about anything 


so far as dollars are concerned except CLS-- 


MR. TOPKIS: There is no question that the 
dollars have gone up until we went cn a flat dollar basis 
a few years ago. Equally, I think there is no question tnat 
the percertage rates hava steadily gone down. 

MR. HRUSKA: And equally I think it is meaningless 
that the rates have gone down if the dollars have gone up. 


MR. TOPKIS: Well, there are the facts and I think 


MR. IIKUSKA: Doesn't help you, that's why. 
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12 we can stipulate to them, 


this tablo that Mr. Topkis has suggested, which will have the 


MR. SOSDAK: Your lonor, i£ we are going to make | 
| 


rates and dollare for all the CBS radio stations, television 
эра whatever, doesn'^ that sionify everybody and 
ether Gocwierts are really unnecessary. 
MR. VOPKIS: Yes, I think Mr. Sondak is quite 
"QUI Honor. 
vid aust add that I--wo have had and this is 
suc extraordinary adootobility to changing 


РА 


lsecnsos formulated for 


5——— = 


вена POGES SO we wow OTL: ‚с: cniy per program and 
all naws ve VE Ne. ruska will 


marily adaptable 


а tradi 


music or tecdiy anything other Shan yangics, 


.. c —ÓH MÀ 


——— 


; ссіло to generate a iot 


с problem in gtipula- 
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it, there has been 
rate percentage charged 
y извес, statioas anc radio networks and that there 
han n an increase over these years in the total dollars 
paid and that rozily is--if they тазик that is a relevant 
paint, зай Mave a stipulation on i3 


TGPKIS: Јак we wast on the flat dollar 


^ т.712, 
VIC i 


y am satisfied if the 
basis. 


e | 


2a? 


n ee mme naa acne бз + 


informec 


revenues 


with CBS began 


а in '65 and 


| 
| 
| 
! 
| 
| 
i 
| 


srevious vate, 


tr t! — ле, ine P e os all eae 


3 the board and 


to the 


паде ‚ 


=. et LXX 


” 
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p.theugsh MC was rnaorooetive to '66, starting with `69 our 
ites have stayed Flat JoiLazwise. 

un. GREEN: T wowld only say chat the deal wasn't 
made in '69 but it was reduced to writing in '69. It маз 
made in '66. 

Wu. “OPKIS: Agreed. 


" 


ua COURT: Do you gentlemen know what vou havs 


Moonee it is not entirely clear to me. © i 


MN. RUSA: I con's chink the record is entirely | 
{ 


eer: Glihes, sour Полог. Perhaps the best way to do this is, 

for us to traf: а stipulation which can be maybe “wo ' 

santana to сотых chis point aud svbmit it as SOON ав 

шз Chan. I don't thiak саске is а 2632 disagreement here. 
Vu, BETS: You ып? I will work it out personally 


E UE EE DO зла: the ar of tuose exhibits i 


Wi OCDE poniltiae аля эзше submissica of the 32ipuletion. 


кие, 202 LS the 347558 278 raport. І caink st 
shows noting пет thar that ORs ccntirnoes ол an ever 


aucenainag rat oZ briwiuh. z can’t say chat that is indis- 


pontih.e and Y ЧА) withdecaw де for the present. 


;3 and 284 аза ali their parts have been recevo) 
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3 ! кия COURT: Vary good. 
à h HR. TOPKIS: 265, I don't know what that is. 


5 TUE COURT: An agrecment between CBS news and 


о» 


Charles Gross. 


4 


MR. HKUSKA: І don't think we have any objection 
8j to this. 

хх | (Rt 255 is сесейуей in evidence.) 

мр. VYOPHISs 266. 

un, ИРЯЗКА: Чә objection. 


хх 12 


du К > 
Wi н. URUSKA: по ob ,ectior 
| 
к ' . m * 
хх !5 } ‘RY 267 reecivad in evidence.) 


= 
ےد 


МЕ. HAUSKA! No objection to 268 either. 


— m 


хх | ‘Re 25: vaceived ic evidence.) 
ii 
" j 
31 i 


fi Ma. VOPMIS: 259 in a statement of the distribu- 
Ч Ц ‘ . - = ۰ T 1 æ 
iv | tions песін by April auc Uiackwood rrom АЗСАР und ВМТ 


2i rciating to tae years 7608 and ‘72 and it is agreed that that 


93) | netenial siil be troated confidentially. 
| 
>; v * ey + ' 
4 d ME. RUSKA? $ лоза like to Azar, your lionor, how 
| 
e | these figures зэгс газета, 
a 


м | тай COURT: Whats Jo you ерес" to arque on the 


- IM 

4; n besis cf Che s.¢ures 
4 
Ң 
k 


: 

Я МЕМ TS Th СМЕ. DR ERS 
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MR. TOPKIS: That April and Blackwood are 


significart зоцксоз of revenuas for CRS; that they have been 
growing sources of rovenuo fer CBS and that it may therefore 
be suggested that ASCAP and LMI serve the corporate purpose 
cf C28 an, finally, thet to a degree at least CBS has what 
I think it would clearly join in calling a polling of music 
available to it. | 

AR. ИЗИЗКА; Ме i:ve the catalogues of April 
and Dlaclwoocé in evidence а1гзаду. 

Тий COURT: J am ¿ware of the fact that CBS own: 
^2511 апа Dleckwcod and that they have whatever music those 
orgenizations nave. І àcn't know why I need a letter about 


ho: much roaoy they received. 


a tm 


ИП. TOPKIS: Jt is not critically important, your | 


Полок. i thought you might want to know tha figures. Thai's 
really oii it comas dow. to. 


ТИП CURT: I don't think it would make much 


Si, TOSKIS: Then X will not press it. 
270 we are qoine по try to work out somethin: oa. 
That is che cuestion of the СТМ inventory in tbe can anc 


T'I] hold the offer of that rending our attempt et getting 


AACHEN DiS TR COURT i iFGic FERS 
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I 


re 


bi~l 


and Mr. 


special, of the reports of the special distribution ad- 
visers appointed by Judge Ryan to supervise and report to 


him on the distributionof ASCAP royalties. 


encountoraü and, by diligent appiication, overcome an the 


purvese 


to your 
extrencl 


апа thet 


of C5S is someting that should not be done lightiy. 


document: 


subject 


THE COURT: 
MR. TOPKIS: Pight. hat is what Mr. Gitter 
Baker, I think, are going to inquire to. ! 
THE COURT: Right. 


MR. TOFKIS: 271 through 279 are copies of the 


THE COURT: 


NR. TOPKi3: ‘Tne difficulties that are annually i 


of then -~-~ 


MR. HRUSKA: T object to thom. 


MR. TOPKIS 


uoncr A3 thet 


y complex and 


in consequence, tinkering with ict at the suggestion | 


MR. HRUSES 


s proves that and ve have che cistvibutioa scheme ~- 


TH? COUNT? 


to neering wn» 


SOL HER 


Им 


= tw Cee yom MC 
POLGY SC REIN ^, 


но 


that is the size and scope business? 


What is the subject matter of their 


came in al} instances? 


+ The purpose ОЎ them is to suggest 
ASC?P's distribucion scheme is an 


much argued over scheme of distributio: 


: Your Honor, I don't think these 


р 


J would № preparada to believe, 


f shouján'z буша Me. Hruska that 


nS £C VAM 
4 Y. Ei TEM. “INE: J А2143 


i 
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24 the ASCAP distribution schowe can be described in good faith 

i as being complicated although the definition of the word | 

4 | complicated would then come in but it doesn't seem to | 

м me it is a question of tinkering with it. I mean that | 

ы із not what I would describa CBS is asking to do. ' 

? They are askinc to replace it. | 
| 

, MR. TOPKIS: Ori; to г degree, only insofar as | 

j they are солсеглеЯ aad possibly two other television net- | 

е works and my point is that this is kind of like a building 

м which is mace ue of lots of girders ard cemert. | 

" 

" THE COURT: "cu ere trying to show me whet the 

" effect ої my granting the ::21іе? roqu.ste3 would ре? 

ke 

MR. TOPKIS: That's right. 
15. 
THC COURT: And you believe these reports would 

" illuminate thas subject by letting me know what the situa- 

" tion is that I am being asad to aites. 

" | MR. BAKER: The lJascripcion of that system is ir 

" | evidence. There has бесп “.astimony on that system. Its ə 

2 


| соойо}ди1К/ cr non-coTplexixy is best Goscribed by the 

| 

| foraiilé: saich sats it out. 

| 

| мни GNIR: How is the f€crmuta in evidence? 


MR. РАКЕВ: As o5 exhibit to the stipulation. 


м 
| And these are ^®абетшза в be people who have never been hers: ; 
Д 
| SAUTE ОТЕ CY COURT REPORTER 
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in court. We don’t know what the foundation for the statements 
they make is. 
If there are а lot of disputes about the distrib.i- 


| 
tion system, then let's hear from somebody about those dis- 


XE ee 2 


putes. 


“ 


z 


THE COURT: І ам reluczant to accept thie kinc 


کے 


of material which in the first instance I expressad my vis ; 


about when Mr. Hruska wanted to put in material relating 


to statements by Mr. Finkelstein гра so on. 


I cenoricaily described such material аз bein 


STILL 


materiel prepared for ovrposes of other than that which is 


—— ——À 


-AJ 


before me az the moment, which I think is not very dependcbl. 


i 
| 
| 


evidenc: because you never know wrat the person making the 
$ 


roport nay have said if he had becn askeč the questions 


that ara hefore ше at ro moment. 


dL 


I7 the facto relating to the Cistribution system,: 


the objective facts aro before ma at the moment, I think you ; 
LI 
batter argue 
MP. T'O Trey ace rot, your Honor. The 
distribution system is Lefere you, that is true, but "е 
finy intricaci2s of it I do vot believe ere. 
For example, this first report speaks of the 


Limit of 9.6 future pexformance crscits being applied to 


ID 


UTHER DISTRICT COURT REPORTERS 
UNITED ТАТКО CGU: Г HOUSE 
PO беадад, PO, Nit, 10007 YELGPYCONE: (ЛЫ ai ү, i 


p =z M 


1644 
9-4 


J 
1 
| 


compositions performed during half ime programs on 
WCAA footbali games and there are ten pages or six pages 


of discussior over whether or not that should be done. 


ee ee I — or ree 


MR. HRUSKA: We had two days of testimony from 


Mr. Marks on the distribution system. 


— — —— 


MR. TOPKIS: I know it. 


MR. AXRUSKA: Ard on its alleged complexities 
9 ох actual complexities and disputes that arose and 
10:! Mr. Marks’ views as to why what you describe as tinkering 
11 | woul be unfertunate, atc., otc. 
12 | Wo ars dealing hace with a flock of these reports 
ia | which cortzin oli kinds of vi.atements by ASCAP members who 

d 


мн we have hac no opportunity ё: cross-axamine or even to 


ص 
Us‏ 


talk to. Ке don': know the -cais Zor any of the statements 


= 


thay make. 


s 


==. 
— 
5 
M 

E 
ter 
(3 
+ 
0 


prevenzed from doing anything 


= 


м at all with ruspect co ihese Gocuneats аз a practical matter 
ү 
зе 1 It thay wore to с in evidenco “= your Honos, this seems to 


mz the untairast ~- 


am > 
= 
= 
C 
= 
5 
+ 
t= 
^ 
Е 


very reluctant -- I think Mr. 


=== 


№ 


Exruska is saying in a scmawh it. different wav what I said before 


І ам reluctant to receive tin J2ocuests without having 


e 
> 


а witness tə oxplcin whe is maar: br what is contained in 


2 


ta anm. 


"m 
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If you feel that at this stage of the game it 
ssary for me to have that information because I 
think that in a case of this kind it is important from the 
public's point of view that I have all the information І 
shovld have, I would Ба willing to hear more witnesses on 
it or I would be -- I think you ато free to argue the 
general proposition at this time, Mr. Topkis, and should 
ay ruling ba adverso to ASCAP I would commit myself at this 
tir 2 obviously aot tc take any -- there аха many steps left 
in the litigation, even if 1 sho1ld make an adverse ruling ~= 
to leave the ~- leave for further proof the significance 


of these esoteric details, by which I Gon't mean to minimize 


their importance, aud “he -arent to which they should prevent 


relief ac that timo, bus I an just not willing to accept: 
reports thenselves and to act on the basis of them withou 
explanation or any Opportunity to other counsel to 
bring out facts which night be brought out in the light of 
tnis case, but which wasa recessarily even thought of at 
the zime that the reports vore insved. 
TOPETS: ould I bave опе final try and I 
7111 make 
What: iz propose’ heret ig that a whole new syste 
of governments CE music zigi icensire shail be substitut:d 


for the present yata. 
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I offer these reports to show to you that the 
present systen is a functioning. much discussed, much 
considered opexation which has many details and subtleties 
and all we have in oppositicn to it is a hypothetical | 


universe. 


Now, the only time I can remember in recorded 


bistory't^at а bohai of ‘wise men sat down and supplanted 2n 


existing goverment with a new hypothesis was in Philadeishi 
in 1789, and then they had 150 years of thinking going for 
them as a basis for wnat they did and it also required 
amendments, but leave that aside, this has the very great -- 

"MU? COURT: it has lasted a long time. 

MR. TOPKIS: it has, but it is the one time it 
ever dic. 

THe COURT: It is awrully creepy sometimes. 

MR. TOPKTIS: © chink we are ail greteful it is 
агоџла, 

Tho difference betwenn what із reflected in 
these documents and wnat we have been nearing ín the court- 
room is the difference between actual face and what is goiris 
on to ау end hes been for years ond various people's 
speculations, and I think you might beneti: from reading 


one с? the reports. 
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TER COURT: x don't necessarily disagree with 


63 


your rationale. Х am talking about a specific offer 


| of evidence and I am conceraed about the ex parte aspect 
| 


$ 
of the čocuments and the fact that they were prepared for | 
situations totally unrelated to this case. | 

I Lave already said that аз one of the a) terna- | 
tives I would be willing t; hear furthor evidence on this | 


question, if you corsióer it of such sufficient importance. 


= => 


I aiso don't contes: in my own mind that this is 
a functioning sygeter, that there has been a lot of thought. 
There simply can't bo any Žispute about that and Mr. | 
üruska chakes his hea in ui yreenent. 

Y ou are “ree ^o arque those points. If you 


believe tiat tho degree of complexity is something that is 


ret clear ir the record and that it is a significant fact, | 
X an wiiling to hear Curtbc- evidence on it, but I am not | 
willing to zoceivo the горо: without & witness. Or the | 
j 

reports. I con't think vou need them, but if you think | 
you need ihem, i am willing to co that. | 
MR. TOPKIS: There is no point, surely, ín 


my calling either Ме. 21леү or Мк. Kaplan, both of whom are 


appointed officers of this “curt to authenticata the recorts 


and there are гс sta^enents: of fact in any zepoct on which 
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UN' "ED $i 4. < COURT House 
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I rely. 

THE COURT: Т am not talking about authenticatin: 
the report. I don't think anybody doubts the authenticity 


of them. I am talking about giving CBS an opportunity to 


—— ——- > m 


ask those people questions if they want to. If they believe ' 
there is something that I ought to know that is not clear | 
from the reports, they will be given the opportunity to 


ask the questicis and I will know the answers. 


HR. 


TOPKIS: I don't care about -- and I don't 
think CBS cares about the questions and answers because I ат: 
not offering these as proof of any fact. I don't suggest 
there is any admission in there, that there is any fact othe: 
than the proof that there is a functioning,detailed, concer, 
operation going now. 

THE COURT: I take judicial notice of that. 

MR. TOPKIS: I suppose you would have to. * 
These are filec documents in this courthouse. 

THE COURT’: I taxe judicial notice of that 
general proposition. 

MR. TOPKIS: Then we can reserve it for further 


general discussion, if need за. 


We withdraw 283 and 281. 
282, 283, 284 and 284 are listed of our 50 top 


earning publishers for the узатя '63, '64, ‘65 and '66, which 
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I think will ре helpful to vour Honor in indicat .:« where 
the people involved in the 3M incident stood sè “.at time. 

THE COURT: What is the problem with that? 

MR. HRUSKA: This is the first time -- 

MR. TOPKIS: Didn't you offer these, аз a matter 
of fact? 

MR. HRUSKA: No. As a matter of fact:, these 
documents have = rather curious history. We soughi- this 


information during pretrial discovery and our Rule 34 


i 
motion had covered -- our request had covered thin infoxmazitı. 


and ASCAP o5jaec:ed to it оп the grounds of irrelevance, 
they gefused to divo it tc us. It vss one of those open 
matters on which we hed the grouné ruie concerning do-umen.: 
as to which our requests чеха upheid and ~~ 1 can't remember | 
the exact wording of it -- but this was left in abeyance, 
but ASCAP did rot produce i: to us. 

Whe. we 433 receive frem ASCAP for the year ‘67, 
I think, thirouch the years six months cf 1972, was infoxma- 
tion of a siniler nature reyardine 14 top publisher groups 
and the contentions there fuaturec the point by ASCAP 
that thoy coulé not zcaliy in their sys tem, without enormous. 
burden, pui! tocether  infocsatior on cther than those 14 


publisker groupe. 
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Now suddenly we receive information on 50 
publishers for these back years. 


I don't really at the moment understand the 


basis for the offer. I must say I am concerned about it 


because of the back history and our great efforts to get 
this information in discovery, so that prior to the trial 
we might analyze this data and do something with it but -- 
and tho failure of ASCAP to give it to us indicates perhaps 
a technical ground for objection, but I think we ought 
to hear more about the relevance. 

And how they were put together would be an ine" 
esting subject also in view of the fact that when we made 
requests for information like this, we were informed that 


it could not be put together. 
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We know how much we distribute to each of our 
publishers annually. They were just graded in order of 
receipts. 

MR. HRUSKA: The problem was related by Mr. 
Belnick principally. Unfortunately he is not here. It 
was not in coming up with actual distribution figures for 
separate publishing corporate entities but for grouping 
these entities into publishing groups. 

Hero I gather they ore grouped as publisher 


groups. 


Another objection that is obvious in the face of, 
t 


these documents is a statenent herc, for example, the top 
line, "Warner Bros. Group." 

We don't know vhat Warner Bros. Group consists 
of. The Chapel Group -- | 

MR. TOPKIS: Y thirk you do. Forgive me for 
interrupting. There have heen Gocumentation of the Ғаті1іт5 
of grours and во on. 

MR. HRUSXA: In the top 14, I probably misspoke 
as to Warner Bros. You did supply us vith a list of company 
names fcr tne top 14. Below the top 14 we simply -~ 

THE COURT: That shovld be easy to remedy if that 
were the sticky point. 


MR. TOPKIS: Sure. 


SOUTHERN DISTRICT COURT REPORTERS 
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4552 
{HE COUR’: І can admit them subject to your 


being advised of who the groups are. 


What is the relevance? You said 


MR. HRUSKA: 


something about 3M. 


MR. TOPRIS: Certainly. I don't think I have 


to dwell on that, do I? 
THE COURT: 
me to know among those who did and didn't enter the 3M 


I think I understand it. You went 


Situation where they stood in the industry? 


MR. TOPKI€: Exactly. And so far as this matter 


of groups is concerned, Mr. Collias' letter lists all the 


groups. 
MR. HRUSKA: Mr. Collins’ letter lists all the 


groups? 
There is no mystery about the 


MR. TOPKIE: Sure. 
croups. If there is anyone that CBS is uncertain about, 
we wiil be gla to identify it. 

MR. BAKER: Cou!" I inquire whether we have 


infornaticn as to the earnings of publishers who cid not 


deal or wto dió who arc below tha top 50 groups for pur- 


poses of comparison? 


MR. TOPKIS: I don't understand. 


THE COURT: You mean ell the rest of the 


publishers? 


SOUTHERN DISTRICT COURT SEPCETERS 
UNITED STATES Cours House 
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KR. BAKER: He said this was to show the ud 
size of the publishers involved in the 3M affair. | 
Does this list all of the publishers involved 
in the 3M affair? 


MR, ТС’ It lists the top 50 publishers -- 


publishers, it does not list them. 


MR. BAKER: To the extent there are very small | 
| 
| 


THE COURT: I don't know what you gentlemen nean 
when you use the worid "involved." 


MR. BAKER: Either made a request or made 


THE COURT: If they made a deal they obviously 
made а request. 

Is that what you both mean? 

Is that what you mean? 

MR. 'TOPFZIS: Cortaiuly. 

THE COURT: In answer to Mr.Baker, the 
question then arises apparently whether there are a lot of 
publishers to whom 3M made such а request who would not be 
included in the 50. 

Does anybody krow whether that is a significant | 
factor or not? 


MR. HRUSKA: I think most of the publishers 
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«ho did deal with ЗМ were relatively small publishers. 
MR. TOPKIS: Then my friends are helped. This | 
tells them, for example, the bc.tom figure on 1963 is a 
publisher whose distributions from us were under $30,000 


for that year. 


—À c 5 + 


MR. HRUSKA: In view of the fact -- i 

THE COURT: Of the 50? 

MR. TOPKIS: Yes. 

MR. HRUSKA: In view of the fact, youx Honor, 
that we had requested information of this nature in pretrial. | 
discovery and in view of the ground for the offer, the grour c. 
\ 
of relevance, could we have an understanding that we would 
get the figures for each of the publishers who did deal : 
with 3M to the extent that those publishers do noc appear 
on that list, and the publishers who did not deal to the 
extent they don't appear on the list, although I believe 
all of the nine publishers who éid not deal are on this list 
because they are easiiy within the top 50? I think, in 
fact, of the nine within the top 14 groups. The only 
omission of the top 14 was the Irving Berlin Company, which 


I chink is close to the top 14. And also a list to the 


extont these publishers are groups, 4 list of the indepencent 


entity components of those groups, so we have some ~- 


‘ 
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THE COURT: Do you use the word independent 

in any particular sense? 
Do you mean separate? 
MR. HRUSKA: Separate, rather than independent. 


Obviously they are not independent, they are part of a 


related group. 


uA Ohm HR a t t = 


MR. BAKER: As of the point in time in which 


those documents speak. 
MR. HRUSKA: Right. 


MR. TOPKIS: Your Honor, look, discovery has to 


e EE == E 


stop at some point. Litigation has to stop at some point. 
Sometimes you win, sometimes you lose, but the basic rule 


is sometimes you stop complaining. Can't we have an end 


жете — wee 


to discovery here? 
MR. HRUSKA: The point -- 
MR. TOPKIS: it is either relevant or irrelevant 
THE COURT: I don't understand what the signifi- 


cance of the breakdown of the groups is? 


—— n 9r „>= n, re EL 


MB, TCPRIS: They have ali che groups. There isn' 
P 


a e 


a gxolp listed here which Mr. Barclay hasn't listed in his 
letter, I don't: believe. 
MR. COLLINS: Those axe only liste of publishers 


who suppl; information. That is not à complete list. 
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MR. TOPKIS: What difference does it make? 
MR. HRUSKA: It doesn't go to the years. 


THE COURT: What is the significance? 


comprehensive request so we could get all the information. 


ASCAP succeeded in, for lack of a better word, frustrating 


| 
| 
| 
MR, HRUSKA: What has happened here, we made a | 
j 
| 
| 
| 


that request. 

We von this point before Magistrate Raby. 

MR. TOPKIS: Then you have no complaint. 

MR. HRUSKA: We entered into that ground rule 
as your Honor may recall, in your Honor's chambers, regardin« 
those documents. But the point is, having frustrated the 
attempt to get at ail the informetion, ASCAP now comes for- 
ward with part of the information and says we can't have the | 
remainder of the information to make a real analysis of the 
situation. 

THE COURT: Т am not saying that at the moment. 

I am asking you vhat is the significance of the remainder 
of the information that you would like. 

MR. HRUSKA: Right. The analysis of the 3M 
situation, your Honor, is dependent to some significant exter: 
on the neture of the publishers who dealt and the nature of 
the publishers who did not deal. In other words, if it can 


be shown that by and large the really major publishers 
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refused to deal and chat by and iarge the publishers who 
did deal relatively small and relatively insignificant, 
that gives meaning to the 3M incident which it might not 
have absent that information. 

MR. TOPKIS: That is exactly what this list 
gives. If a publisher who got less than -- 

TES COURT: Let's take an example. Do you want: 
to ta^» an example from the iist and teil me what you пеар 
what breakdown you would noed? 

MR. HRUSKA: Right. Let's say there is a 
publisher X -- I don't remember the name. Publisher X did 
deal with 3M. Publisher X, let's say, is a very small 
publisher and one of the publishers who did deal. 

When ASCAP comes back and argues the ЗМ ілсіс=пї: i$ 
doesn't maan anything because ten publishers did deal,-- 


TH? COURT: Let me ask this: Does anybody 


have a #е>1 fo: the approximate auuber of publishers who diaj 


deal with ЗМ that might bo on that list? 

МР, BLUMSTEIN: May I see it? Who did deal? 

THE COURT: Who did deal. 

THE COURT: Off the record. 

(Discussion off the record.) 

ОНИ COURT: Т will admit the lists, and that 
refers to AX282 through 285, subject to ASCAP furnishing СВ, 
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BMI, with э list of tha publishers not included on the 
list who cid deal with 3M. 


And I guess the ASCAP distribution of those 


publishers for tne same period as the period specified in 


list. 

MR. TOPKIS: Right. 

THE COURT: Or lists. 

MR. TOPKIS: We then come to 286, you Honor, 
is a computer ^rintout from the ASCAP survey of CBS Tele- 
vision Network fsatuxe performances of music during the 
first quarter of music. 

THE COURT: What is th jection to that? 

MR. BRUSKA: І am serry, ycur Honor, I was 
conferring with Мх. Baker about these figures. i am s#onder- 
ing whether there is some way ~~ We don't have any backup 
for this information, your Honor. 

THT COURT: Let me сео it. 

MR. HRUSKA: These are just figures ол a sneet. 

THI? COURT: Are уса in a position to make any 
representation as to whet t^e sorrce and meaning of these 
figures 13? 

MR. TOPKIS: They were supplied to us by 


They probably contain errors and they are generally, 
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would speculatc, rigat. 
THE COURT: Аз what, the total amount received 


from ASCAP by this group in the year indicated at the top 


of the sheet? 


MR. ТОРКЇС Right, your Honor. 


THE COURT: I don't understand why wo need to gol 
| 


into the makeup of these figures in any detail unless you саң 
bring to my attontion any reason to doubt that they are 
substantially correct and that they indicate the standing 
of the groups and the order indicated, the distributions are | 
MR. HRUSKA: I don't want to be difficult -- | 
THE COURT: -- in the scope and magnitude indicated 
MR. HRUSKA: is far as I know, all I can sce, 
it is a pig in a poke arc numbers on a page. There | 
is г way to check this. 
THE COURT: Certainly there is a way to check 


it, of course. 


poeu 


MR HRUSKA: The way to check it is very simple. 


These are presumably machi ne-gererated figures. ‘they would 


have to be. That means they come from computer tapes. 


MR. TOPKIS: Loo, yo 


еее 


THE COURT t асю’ darstand what you want 
to have done about them or why vcu are worried about them. 


It says Shapiro, Bernstein group, А dollars. If that were | 
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25 per cent less, wovld it affect the argument hers 
either way? 

MR. HRUSKA: I have very little doubt that 
Shapiro, Bernstein was in and around that figure give 
or take $200,000. I suppose it is just my basic reluctanc: 
to accept without any -- 

COURT: i understand your reluctance where т. 
accuracy of the figures would make some difference in 
substance as to the conclusions which might be drawn from 
the proposed argument. I don't see that that would 
happen. 

MR. HRUCKA: У guess my problem right now, 


your Honor -- I don't know because I haven't hed an cpportur| 


to DP. these figures in any data analysis way, what 


argüNents might bs made. ( 
mim COURT: Let me dispose of it now by admitting 

them subject to your right: to request first backup material 
on a showing that itat backup material is necessary to 
protec: your interests. 

M*. HRUSKA: I think that is a fine оймен 

Mx. TOPKIS: Your Honor, we now come ^o 266 
and 207, which are ccmputer printouts of our feature 
performances and all performances of music on CBS Televisi R 


Networ: during the first quarter of 1972. 
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They came from our deta processing records. 

We put in the question and these are tu з print- 
out answers. І am sure ve con't have the backup data. 
The backup data is up at Lincoln Center. Our friends 


have had all the opportunity in the world to check it. 


| 
| 
| 
| 
| 
| 


| 
| 
: 
| 
$ 
6 
7 | Doubtless there are mistakes here, too. They are 
8 Г as reliable as human fallibility permits. 
*1 MR. BAKER: Your Honor, we received that documeni: 
0 the last business day before trial. We had previously re- 
е ceived another computer study, your Honor, which in part i 
2 covered the same period on April 13. We requested backup | 
13 


“| 
| 
| 


on May 30 end we didn't even get the tapes on the earlier 
study until the second day of trial. The statement that 


we have had an acequate cpportunity to check those і abso- 


e —— ÍÀ € — 


LJ i 
lute nonsense. We have spent what time we had during trial 
| 
17 М t х < , 
| checking on the first study and we have had no opportunity 
в. них i i 
| to check the second study, The description of the 
L^ 


methodolcgy by waich that study was prepared is almost 2- 


comprehensible. 


ә 
a r aa 


» 9» BN 


| 


d 
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MR. TOPKIS: What is the methodology which is the 
only question I think we need comment on? 
The methodology is you ask your computer what 
feature performances did you record during the first 
quarter of 1972, and your computer answers you, here they аге. 
MR. BAKER: Why is the data different between the | 


two : studies for the sare period of time? 


THE COURT: Who is in charge of doing this at ASCAP 


МВ. BLUMSTEiN: Mr. McLaughlin, who is head of 
the Data Processing. 
THE COURT: I take it ve all agree that the 
Court cught to have some solid information as to what music 
was used bv UBS for a relevant period in question. 
unless i hear anything to the contrary 
varter of 1972 is as good a period for 
informing me as any other. 
MR. MRUSKA: Let me state something to the 
реа zigLt away on that, your Цопс... 
THE COURT: ALI right. 
МВ. НАИЗКА: I den't agree with that. І think 
probably the first quarter of 1970 is far more-- 
MR. TOPKIS: The period they "sed- 
MR. HRUSKA: We used both the first quarter of 
Ti COURT: bo you have 1970 in? 
SOUTHERN DISTRICT COURT REPORTERS 
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MR. HRUSKA: We have a far more limited study, 
your lionor. We don't bave this information in the regular 
course of our business on conputer tapes. Аз you пау recall, 
we put on a witness to explain how our study was prepared, | 
our more limited study, more limited in view of the fact 
that we had to start from scratch. 

That study which pertained both to the first 
quarter of 1970 and the first quarter of 1972 was received 
in evidence. | 

MR. BAKER: Апа they had previously deposed that 


witnass on that study. 


MIE COURT: I don't think what you have just said 


LS UR E tp —M—- ~ 


is inconsistent. 


MR. GITTER: That is not true. 
THE COURT: What's not crue? 3 


MR. GITTER: That we have previously deposed 
that witness on that study. 
ТИБ COURT: In any event, I don't find what you 
first quarter of 1972. You are telling me there’s another 


period as well which should be considered. 


^ 


\ 


THE COURT: Nobody is objecting to that. 


MR. HRUSKA: Right. 


MR. BAKER: Your lionor, I would simply point out 
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| 
have just said to be inconsistent with the relevance of the 
| 
| 
і 
| 


* 


gawe 3 | 

that if this study is offered on the question of whether 

CBS should have undertaken to bypass ASCAP instead of bringing 
this lawsuit, thon I would suggest that the iformation con- 


cerning music useage at or about that tine, namely 1970, t^e 


THE COURT: I don't understand why. Nothing thst 


I'm saying at tbe moment prevents you from making that argu~ 


| 

} 

| 

beginning of 1970, should be far more important than 1972. 


ment. 

The question and the only question that I see 
that remains 1s whether you have had a fair opportunity to 
aatisfy yourself of th? dependability of this informaticn. 

I do agree with Mr. Baker, if CBS received this 
information only; the night before or even a week before 
trial that that is not adequate opportunity. I am, there- 
fore, willing to receive this information after Mr. Baker 
has had an opportunity or whoever you want to confer wich 
Mr. McLaughlin and get whatever information you need to 
satisfy or dissatisfy yourself about it. 


If you are unsatisfied, 1 will have to meet with 


ean a EE = те ERE. IE тт” 


you again and consider the matter further. 


That's it. 


— —nÀ ——À 


MR. '"OPKIS: Y- .r Honor will recall we offered 


to make Mr. McLaughlin à # able a week ago. We are com- 


—— á——— чеч 


pletely in accord with your Honor's ruling. 
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THE COURT: All right. 7 am not saying you didn't 


or you did offer to. Т am saying they ought to be civen a 
reasonable opportunity thereafter to check this out. 

MR. HRUSKA: 7 might also point out, your Honor, 
that these studies bear dates of June and July of ttis year, 
and, as I say, that second study being given to us the day 
before Thanksgiving I think is an extraordinary act. 

НЕ COURT: Т have already expressed my vnhappi- 
ness about the fact that some of this stuff was hanced in 
very late. 

MR. HEUSKA: << understand. 

THE COURT: I have also indicated that I can't 
let that stand in the war of the Court having the irforma- 
tion it neecs. 

MR. HRUSKA: По we have the types on that second 
study? 

KR. BAKER: Мо have one of the tapes from the 
second study. I assume “hat ASCAP is willing to stipulate 
that Magistrate Raby's ruling concerning other types applies 
to the second study as well as th: first study. 

MR. TOPKIS: What is to say, you pey for them, 
you get them, absolutely. 

мВ. BAXER: That was not his ruling. 

тин COURT: Whatever his ruling was, it seems to 
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me it should apply. 
MR. TOPKIS: 
MR. GITTER: 

Mr. Вакег'в-- 
МВ. IIRUSKA: 


THE СООР 
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Right. Now, your ..aor-- 


Are these two admitted subject to 


No. 


I will be prepared to admit: them at 


such time as i rule that CBS has been given an adequate 


opportunity to check on the backup material and that if there 


are any disputes arising from that checkup, I have ruled on 


those disputes. 
MR. BAKER: 


THE COURT: 


Just to make it clear-- 


——— 


I do intend sooner or later to get ihik 


kind of meterial into the record-- 


MR. BAKER: 


You said to check on the backup 


material. €i assume that also includes the manner in which 


the informwatior was prepared. 


MR. TOPKIS: 


Mr. McLaughlin will a.swer any ques- 


tions. Ccuid we just agre? that no more than two days of 


his time will ke devoted to your question? 


MR. BAKER: 


HR. TCPKIS: 


MR ` BAKER : 


If he can answer them, that's fine. 


That is an untaix condition. 


I sent you a series of questions in 


May which I don't think Mr. McLaughlin can answer. 


I am sure there will be somebody else that can. 
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THE COURT: Off the record. 

(Discussion off the record.) 

THE COURT: Where are we? 

MR. TOPKIS: We are up to 288. I think T am on 
tne verge of withdrawing it in deference to your Honor's 
prior rulings. 

Ti COURT: The same thing for 289? 

MR. TOPKIS: We do not offer. 

290 is received. 

THE COURT: i have tnree more numbers written in 
here. 

MR. TOPKIS: Yes. 

They are in already, your Honor. 

THE COURT: Does BMI t. ‘ve anything of this sort? 

I know you have the subpoena question with Mr. 
Hruska. 


t$ KEARSE: Mr. Davidson, will speak to our 


documents. assume you want to finish with the ASCAP 


first? 
MR. BLUMSTEIN: Should we finish the 3M documents; 
first, your llonor? 
ТНЕ COURT: I need а list of those. 
MR. BLUMSTEIN: І don't think we have а list. 
MR. BAKER: ї can give you a pile of documents, 
SOUTHERN DISTRICT COURT REPORTERS 
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your Honor. 

THE COURT: Мо, that's all right. : go ahead 
and tell me what the story is. 

MR. BLUMSTEIN: 193. 

MR. BAKER: No objection. 

MR. P*'"JMSTEIN: 194, no objection. 195, I think 
the transcript has been corrected, Mr. Baker, So there's no 
objection. 

BAKER: That's right. 


BLUMSTEIN: 196 is already in as 3M. 


MR. GAKER: We need a transcript correction on 
that as well. І assure it's been made. 

MR. BLUMSTEIN: 179 is the first one as to whict. 
there is a problem. 

MR. DAVIDSON: As it appears, your Honor, we have 
a list of the ASCAP documents. 

WIE COURT: I just received it. What is the pre- 
blem on 179? 

MR. BAKER: As you will recall, your Honor, 
these documents came in fairly rapidly and Nr. Arrow iden- 


tified them. I said I would not object if the contracts we™ 


complete and signed, and the document ia incomplete in the 


Sense it does not indicate the number of works. 
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here is ә schedule A cf works that is covered 
by the contract which ig not attached thereto. At the 
time I notified ASCAP of my objection on this ground I 
suggested to them that if they could simply get an affidavit 
from Mr. Arrov associating the number of works with each 
contract, I would withdraw my objection where it was on that 
basis. 
MR. BLUMSIEIN: Your Honor, 197 is a document 


that was produced by Mr. Arrow in response to a subpoena 


we served on him for his 3M files, his contracts. It 
appears to be an agreement. between Brandom Music Company 
and 3M. 

We offer it for one very simple proposition. 


Brandom Music Company entered into an agreement with 3M. 


Mr. Arrow so testified. Where the schedule 12; I have no 


idea. i don't know what difference it makes. It has 
nothing to do with the purpose for which we are offering the 
document. I Mr. Baker 2hinks it relevant, let him find 
Schedule A. 

TE COURT: ТЕ it is offered for the limited 
purpose--i think CBS of course, will be free tc comment to 
the Court. The Court has no way of knowing whether this is 
for a large or smal number of compositions. 

It may have less meaning than it would have if 
there was alist attached to it. 
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think yon are entitled to prove there was a 
contract. 

МК. BLUMSTZIN: Ми. Arrow so testified. 

MR, BAKER: That's right. Mr. Arrow so 
test‘ fied. 

THE COURT: 1 don’t know what the contract adds 
to his testimony. 

MR. BAKER: My objection is along the same lines 
as a discussion ve hað earlier with respect to listing of 
publishers. Sam: publish-.-5 sre more significant than otner 
publishers. 

THE COURT: I undarstand the natura of your съјзе-! 


tion. I agree with your recienale. І don't think that 


m 


1; jt, if you are offering а 
ns what che undisputed testimony 


anything te the proof 


admis it fer the purpose of 
a conirect. 


тату TH - TOF РА 3 T 
2 OINSTEIN: 8, seve problem. 


БАКЕВ: Fame problem. I 


НЕК 


nit DO 
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3 COURT: Question. 
DLUMSTEEIN: 199. 
BAER: ‹ unexecuted, isn't it? 
BLUMSTEIN: І think you are right. The copy 
that Mr. Arrow produced is unexecuted. Пе was shown this 
agreement and he said it vas а copy of a contract that he 
had. 
wile CCURT: If the witness testified that it was 
a copy of the contract which was entered intc, I don't 
think you need to produce a signed copy. 
On “пе other nand, I feel as I did with Brandom 
and Chipdale, X con't see whet it adds. 
MR. BASER: Your Honor-- 
ТИБ COURT: You are free to argue they entered 


re free to argue that on the basis 


‘ese documents were put in rapidly. 
The witness also testifi«d it the contracts were on tieir 
face for «be М210% agreenent. were for the M700 agreement, 
ага-- 
ТИБ COURT: Puttin; nis signature on wouldn't 
clarify that point. 
MR. HRIEKA: Тһе point iz, your Попог-- 


Aie you asking me to strike his testi- 
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топу? 

МР. BAKER: Чо, sic. I'm saying I don't thin* 
that this contract establistes that there was such an agree- 
ment. | 

MR. DLUMSTEX31: The document itself is not exe- 


cuted. 


TEE COURT: Gent).emen, it seems со me on this poi: 
we are Guibbiing about nothing. пеге is a witness who 


testificd and who knows more about it than anybody who is 


| 

here aad perbap: more арси“ it thon anyone else that there 
were such acxeenents in effect. 

lic did not міёћа ам that statement on cross 
examination as ‘ar as I recall. It seems to me I'm bound 
by that testimony unless there's some reason to doubt it. 
I haven't heard of any. I ocn't see why we should argue 
either way abou: whether they go in or they don't go in. i 

I пазе already said about five cimes I don't 
think they ада anything to uis testimony. Neither do I i 


think thoc CLS’ argument is very effective, that there is 
some questions whether the agreements were entered into when 
there is no evidence they weren't and there is evidence tney 


шота. 
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Ss 


МЛ. HLUMSTEIN: Well, may I say, your Honor, 


have already otiered these documents when Mr. Arrow was 


the stanc. 


ج ب 


We are not reoffering tham now. These are СВ5' 


objections hem. 


COURT: I understand.  CBS' objections are 
overruled but i will repeat and for the last time, the docu- 


ments are reeeived merely for the purpose of establishing 


noni 


that there was a contract which has ^'-:edy been testified 


to. 


——— 9 счете» 


MR. HRUSKA: DO І understand that to mean, your 


- 


— 


Honor, there are not for the purpose of indicating that 


| 
| 
| 
| 


those blank ара unexecuted ferms represented the actual 


contract that was entered into. 


Oe 


—— 


Tip COURT: No. To extent thet the witness 


ded that they were tie contracts entered into, 1'11 


се із grounds in the record: 
^ 
Such as the witness’ mistake with 


respect to other contracts. 


THE COURT: You асе free argue from anything 


in the rzecord. 


<a a oe. 


MR. DLUMSTEIN: We will withdraw that, your 


Непох. 
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and 202 I think no objection, г. Baker. 
LAKER: That's correct. 
BLUMSTEI3: 203-- 


BAKER: This is the same problem--that there 


is no number of works indicated in the contract. 


THE COURT: Same ruling. 


MR. 


205 


MR. 


mı 
31% 


G.UMSTEIN: 20^ no objection. 


[4 


T think the same problem. 

LAKER: Yes. 

COURT: Same ruling. 

ELYUMSTEIU: 206 and 207, no objection. 
ў! Same problem, 

соке: Is that correct 

EAXER: Yes. 

COURT: Sane ruling. 

PLIMSTMIAN: 269, 216, 211, no objection. 
РАКЕВ: 212-- 


ELUMSTELN: Аз to 212, ме can represent that 


Ray Music was. an ASCAF , publisher. 


MR. 


EXKER: All. right. 


THE COURT: So, there in no objection. 


MR. 


THE 


BAKER: ТЕ is the same objection, the number 


songs ів not indicated. 


COURT: Same vuiing. 
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‚| MR. BLUMSTEIN: 213, 214, 215, no objection. 

3 | 215 I chink is che same probiem as before. 

4 i тий COURT: Same ruling. 

5 | MR. BLUMSTEIN: 217, no objection. 

4 There is no 218, so far as I car determine. 

7 MR. BAKER: I don't have one on my list either. 
8 | MR. BLUMSTLIN: 219 I think is the same problem 
9 |i s before. 

10 THE COURT: Same ruling. 

n MA. BLUMSTEIN: 220 and 221 we will withdraw and 
12] 222 aad 223 no objection. 


Mà. BAKER: Right. 
тип COURT: Very 5004. 
201 to 217 and 219 and 222, 223 receive іп 
evidence. ) 
MR. TOPKIS: Mi. Blumstein persuades me that we 


should withndrtaw 229. 


3 & S 
HES ES 

=> 

و 

“ 


I9 Mn. DAVIDSON: BMI has cut its document offers 


to the bonc. 
21 We only have а half dozen documents in addition 
to the music logs that we.e referred to before. 
I think the music logs which are BX 1 through 10 
and BX 12 through 16 could b2 offered as а group. 
Zach of thes: documents was marked during the рге 
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trial examination of Mr. Pokiitar anc they are illustrations 


of types of situacions which occur in the operations of the 
Music Clearance Department. 

They: show ranges of situations in which CBS has 
engaged in direct licensing, examples of inaccuracies in the 


reports and examples of performances of music which have not 


evite o a rt n t m tg tano ieee 


been cleared. 


As I recall, the bulk of them-- 


—— = 


THE COURT: They would be offered for purposes of 
indicating ак that would arise under the proposed 
new system or what? 

MR. DAVIDSCH:  MEssentially, the types of problems 
which are unencountered now, the kind of informacion which isi 
available to UA we and tha: kind of thing. 

Mr. Hruska has contended that the operations cf 
this department would be sharply different under a per use 
system and he refers to it as a mere clerical chere at this 
time. 

As a matter of fact, under the licenses with 
beth BMI and ASCAP there is a contractual obligation to 
submit music clezrance information at the present time and 
I don't see, really, the distinction between the current 
system and a per use system 25 regards music clearance 
information. 
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I do submit that the testimony of Mr. Poklitar 
which is being offered from his pre-triai examination would 
be much less maaningful without the benefit of these docu- 
ments. 
“Б. HRUSKA: We are certainly going to object to 
the great vast amount of testimony, examination to'which 


both the defendants put Mr. Poklitar on the operations of 


his music clearance section for the purpose of showing the 


gcofs or what hav: you that that section has committed over 
the paste 20 years. 

BMI dindionn.y combed the music iogs for a ten- 
year or more period. 

MR. DAVIDSON: These cane from a six-months period 
and the purpose of the examination was not to demonstrate 
the goofs of the music clearaice department, although they 
mèy exist. 

The purpose was to show the kinds of information 
which arê avaiable to CBES now, the fact that it coes 
engage in some divect Licensing апа tre ability of it to 
shift to а per us2 system the kinds of information that ere 
kept on ‘file and the like. 

MR. URISKA: I hava got a og here back to 1963, 
which is what made me say ten yezrs5. 

But th: real point here, your Honor, is 
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or noy Peklitar, with his two or three clerical assistants-- 


MR. DAVIDSON: There are nine, Mr. Hruska. 


Ac = — À———— ee СШ 


ИК. HRUSKA: All right. Then his 9. J don't 


know if you have ever met them but we are not dealing here 


with managerial personnel--whether or not those people have 


committed these ten or fifteen, whatever it is, errors 


over whatever period of time-- 

MR. DAVIDSON: They are nct errors, Mr. Hruska, 
aad if you widest. dud the documents. 

MR. HRUSXA: I didn’t interrupt Mr. Davidson whil 
he was talking. 

THE COURT: You can reply if you want, Mr. David- 
son. Let m hear Mr. Hruska. 

HR.HRUSKA: The fact that these people committed 
the logs, and I use that advisedly, in the past, is not a 
matter of ргосї from which any inference can concaivably be 
drawn that hey wuld commit logs in «he future in the gizme 
manner or chat they even would be tho people in the future 
who would be in charge cf doing whatever had to ba done to 
make a per use licensing system work and since I don’t 
believe such an inference can ba dravn, I think these docu- 
ments are early. 

THE COURT: I am not prepared to say that such 
an inference can't be drawn. 
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You may be correct and I may include that in the 
future but I am not prepared to say it now. 

If this wera a jury trial I would say you have 
just given me а good argument to make to the jury on 
summation but that doesn't mean they can't go in and I'll 
accept them for what they are worth. 

(BX Exhibits 1 th. uch 19 and BX 12 through 16 
received in evidence.) 

MR. DAVIDSON: The next document I would offer is 
BX ll, which was also used ia the examination qf Mr. 
Poklitar. Actually it T a collection of cards drawn from 
the card file maintained by CBS' Music Clearance Section 
which, as I recall Mr. Poklitar's testimony, contained some 
390,000 cards cortaining various information about writers, 
publishers of music, ín some cases indicating addresses, 
copyright date, and that sort of tning which we believe to 
be relevant to the question es to whether CBS had the kind 
or information which it would require in order to institute 
direct licensing of music. 

THE COURT: Is it offered to show the incomplete- 
ness of that information or the completeness of it or what? 

MR. DAVIDSON: The extent of it and obviously we 
do not contend that these cards are the entire ory. They 

e just illustretive of the typo of thing found in the file. 
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THE COUT: Аге they forms? 


MR. DAVIDSON: The cards are not uniform. Some 
of them are forms-- 

MR. HRUSKA: How many are there? Му file on this 
exhibit appears to be empty. 

MR. DAVIDSON: Т believe there are 25 cards. 

MR. HRUSKA: Thank you very much. 

THE COURT: Can I take a look at the document? 

MR. DAVIDSON: Surely. 

“HS COURT: І think it is worth putting on the 
гесоха that the first ono I look at is called "At the Close 


of a Long, Long Огу.“ 


MR. ilRUSKA: Your Порог, I think these documents 


2 —À —À + 


are totally meaningless and if your Honor wants to augment 


the record by them, I am not going to have very much objec- 


tion. 

Тиш COURT: І can't imagine anything I would 
prefer to do than sit up at Martha's Vineyard next summer 
and read them but I receive thein. 

MR. BAKER: I would iike to reserve the right 
to counter-designate portions of Poklitar's testimony which 


і 
Show how this was put together and what they mean. 
MR. HRUSKA: The statements that Mr. Davidson 


made regarding the significance of the documents are probably 


Mou MÀ] — ——— ge — M € = — MÀ TINY 
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refuted very easily-- to | 

TNE COURT: Let's not argue it, you know. I- В. 
want to save something for the briefs. ; 


MR. DAVIDSON: The next document I — marked is 


the BMI consent decree. О? course your ilonor can take - 


judicial notice of it and I don't suppose chere ia any need 


{ 
to burden the record with it. | | 3: 
MR. IIRUSKA: Certainly we have no objection. 
3 


THE COURT: I would just like to Lave a clean 


copy vhen the time comes. 


MR. HRUSKA: Şu rely. Why don't we put it in? If 


w2 ara putt ting in ? cards out cf Pcklitar's files, let's pu: 


in something signif. cant. 


THE COURT: It is received. 


MR. DAVIDSON: 


The consent decree is BX 114. 


| 
The next document which I propose to offer was 


L3 


Offered yesterday by Mr. Tc»5kis and he didn't get it in. 


` Ia other instances in which that was the case I've wit} 'rawn 


ту docunents but this one I would like to press for. 


This is BX 150. 


THE COURT: What is that? me 


' MR. DAVIDSON: it ів а memorandum as to the opera~ 


tions of the Music Clearance Department which was prepared 


Re sya Bs 


by Mr, Poklitar and it was the subject of some of his examina 
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2 tions before trial. { 


з Tho present interest І have in it is his statement: 


4 concerning the fect that the Music Clearance Section was | 
$! absolutely vital to the operations of the network, the teie- 

6 vision stations, the radio network, radio stations, the reco::ds 
7 division and so forth, for tha purpose of showing that as to | 
8 wziters and publishers whose unwillingness to deal came to the 


» attention of the Music Clearance Department might expect 


10 tiac reputation to extend throughout the CBS empire, rather 


than possibiy being linited со the television network. 


THE COURT: Was he questioned on this in his 


deposition? 
Mk. DAVIDSON: Yes, and to an extent he tried to 


to unfairly characterize his testimony-- 


walk away, not 


Mit. BAKER: Your Honor, I don't recall the testi- | 


зе. 


T don’t think thet: he testified to it at any great’ 
length. What this memorandun is is а jot descripticn which 


he wrote aud I believe that the memorandum speaks both in 


—— eee -a 


terms of what he does and whet he might do and as long as 


we have the right to put in whatever testimeny there is on 


= — — —— 


the subject, it. scems to me that the thing is irrelevant. 


It was not written as an official document. It 


was not written by an officer, not requested, it was not 


supposed to be a description of what in fact does happen. 
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of what Mr. Baker 


L 


hee just suggested Lut aiso since heard nothing that 


makes mo feel that th ment any particular relevanta, 


vis-a-vis ІМІ as distinct from ASCAP and I ruled on it 
yesterday, ^ same ruling today. 

'Recz33.) 

HR. SONDSX: Yor Hone A; 159 and 160 are two 
docurents that are listed i Ü Е t:eir designation lists 
an3 cach is a ons £c! ;3:52*Y^.nti-. and I don't have it 
fore me 
of Лева 

extreme embar- 
"oc study given to 
3t have dreart 


‘met it was che 


expressed 


hasn't heen 


-aceived 


Magistrate 


it was 


Зе 12 
2 апа we received the second day of trial. 


That was the subject of the corres- 


THE COURT: 


pondence? The correspondence I sent you? 
MR. HRUSKA: Yes, and we didn't receive the 


| 
| 
tapes of that until the second dav of trial and obviously | 
Í 
| 
| 
| 


MR. TOPKIS: If it doesn't expand the two da s of! 


Mr. McLat alin's time, my friend can have it. 


4 
5 
6 
7 we haven't had à chance to-- 
8 
9 
10 Than we will dispose of them on the 


THE CCURT: 


same basis as the 1972 printouts. 


Davidson? 


Mr. 


MR. DAVIDSON: The next document which we propose 


м to offer is BX 143 which is a FCC report which when ASCAP 


15 | offered yesterday your lionor requested that certain portions 
6 be designated rather than the entire report being offered. 
17 | Lasi: evening we did make some designations and 
18 | I would like to read them into the record at this time. 
9 | MR. HIRUSKA: I would object tc their being read 
into the record. I have not sean-- 
2i | THE COURT: Не is not going to read the text 
| but he'll desc:cibe them. 
MR. HRUSKA: I'm sorry. Excuse me. 


MR. DAVIDSON: Page 4, paragraph 6,lines 2 and 3 


to page 5, line 9. 
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Page 10, paragraph 11, first 2 sentences. 
Pages 13, paragraph 15, first sentence. 
Page 27, paragraph 37, first two sentences. 


THE COURT: How did we handle that yesterday? 


Leave ic to you to counter-designate or object or what? 


MR. HRUSKA: Certainly to object, your Honor. 
Obviously I don't know what these refer to and we would 
have to look at them and I am relatively confident that 
we would have зоте objections as to those designations. 

TUZ COURT: All right. 

MR. DAVIDSON: Mr. Hruska raised objections to, 
in general, to the admissibility of the PCC report and 
order at all. 

In support. of its inadmissibility we would cite 
28 USC Sec. 1733 and Rule 203 (8) of the proposed Federal 
Rules of Evidzace. 


MR. HRUSKA: Which have not been adopted. 
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THE COURT: know that. They have some weight. 
All right. I will have *o defer final deternir 
tion on those exhibits until I hear from Mr. Hruska, which 
I hope I vill soon. 
MR. DAVIDSON: May I point out, your Honor, 


that the designatior -n Page 13 speaks to a concession by 


n — À—€—áQ—PHáÓ—— al 


counsel for CBS in his argument before the Commission which 


possibly might Stand in a different status than the other 


designation: 
THE COURT: Do ycu want to proceed? 

‘MR. DAVIDSON: The next document we wish to offer' 
is BX164, which is a letter from Robert Evans, general count;é 
of CBS to tho Honorable John L. McLellan inhis capacity 
as chairman of the Patents, Trademarks and Copyrights 
Committee, subcommittee of the Committee on the Judiciary, 
and it is dated August 7, 1973. 
| The specific portion which we are interested 
in appears on Page 4, in which Mr. EVans expresses CBS's 


views ав to the capabiltty of courts in setting royalty rate: 


which we believe to be inconsistent with the positions take: 


in this litigation and would offer it for that purpose. 
MR. HRUSKA: Let me ask, what paragraph is 
this? 


MR. DAVIDSON: The paragraph beginning "CBS" -- 
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on Page 4 of 81164. 


| 
THE COURT: Well, I decline to receive that, | 
even if it is an authorized statement on behalf с? CBS. | 
I really think that the question of tho feasibility of | 
a court setting rates is one for the Court to decide on | 
the basis of such experience as there is of recurd already | 
and the experience of the Judge and I don't think that sued] 

| 


be of any significant probative value. | 
і 
М4. HRUSKA: І would like to state very quickly. 


{ 


! 
| 
your Honor, given Mr. CAvidson's description here, that | 
| 
I think the position stated by Mr. EVans in this paragraph | 
is perfectly consiscent. 


THE COURT: Well, I am disregarding it either 


MR. DAVIDSON: Finally, your Honor, we would offe: 
a document which I would desigrate as BX169, which is 
CBS's answer to the single interrogatory propounded by BMI 
in thie cese. 
MR. HRUSKA: We have no objection to that. 
THE COUR: Very good. 
(Zxhibits ВХ 1-16, 114 and 169 were received 


in evidence.) 


1 
i 
| 
ед 
| 
} 
| 
j 
i 
| 
| 
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THE COURT: Now, what is the story on the sub- | 


poena? | 


MR, DAVIDSON: Your Honor, the first two items | 


of the subpoena call for agreements between CBS Television 
Network and Aaril Music and .lackwood Music. | 

During trial Walter Dean, who is the boss of the | 
bess of the manager of April and Blackwood testified that 
April and Blackwood would be unlikely to deal with CTN if 
CTN wished to license from April and Blackwood directly 
music which April and Blackwood hid acquired from CTN and 
I believe that these documents may weil indicate that in 
fact CTN would have the right to perform such worker "ithout 
permission from April and Blackvood and it would thus tend 
to contradict Mr. DEan's testimony. 

M*. Dean did testify during trial as to the term: 
of these contracts. I think the best evidence of 
them is the contracts themselves. 

МЗ. HRUSKA: What Mr.Dean's testimony regarding 
dealing with СТМ in the even of a CTN bypass said ок was 
directed to what Mr. Dean feit would be the attitude of 
the writers who had affilietec themselves with April and 
Blackwood Music Publishing Companies and his concern thai: 
those writers would be particularly sensitive to such 


direct dealiny precisely because of the relationship betveen 
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April and Blackwood and CBS. 

THE COURT: Well, I can't judge at the moment 
whether these contracts are going to cast any light on 
his testimony or be inconsistent with his testimony, but 
I certainly can't see any harm to anybody. If a protective 
order is necessary, although I don't know why it would be, 
that can be put into effect and their being part of the 
record and :^5vasel being free to argue whatever they want 
from them. 

So, I guess the technícal question now is whethe 
you should comply with the subpoena so these items and the 
ruling is yes. 

MR. DAVIDSON: Your Honor, let me skip to Item 
4, which is a relatively minor item. In that, we ask for 
copics of a proposal which Mr.Poklitar discussed in the 
deposition for in essence computerising the musi: clearance 
card file. 

I believe that that proposal might well contain 
cost data which might be inconsistent with the testimony of 
Messrs. Kaplan and Southworth as to the cost of creating 
an on-line system for CBS Television Network. 

THE COURT: Do you kno  /hether it contains any 


cost data? 
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MR. HRUSKA: І believe it does not. Il now 
have seen the document. Am I wrong? 
MR. BAKER: I think you are, sír, because Mr. 
Poklitar testi^ied to something that happened in '69. 
There was no document prepared on that subject. I did find 
а document prepared in '67 which was addressed to Mr.Evans 


who is -- I don't know if he was general counsel or -- he wa: 


"————— o£ €Ó— ча 


а lawyer at CBS at that time. 
MR. HRUSKA: He was yeneral counsel. 


MR. BAKER: It contains no cost data and -- 


ee me ee am CT mamma а 


THE COURT: Am I in effect being told that counsel 


| 


know of no document containing recommendations by Mr. Poklitat: 


along the lines described in Number 4, which contain cost 


data? 


MR. BAKER: Which contain cost data, yes, sir. 


i 
і 
| 


| 
| 
THE COURT: If the purpose was solely with regartl 


t 


| 
to cost data, then i will dony the application on the repre- | 


sentation of counsei. 
MR. DAVIDSON: Presumably, therefore, they woulc! 
have complied with the subpoena, there being no such document; 
; COURT: All right. Well, pu don't specify -- | 
BAKER: You don't specify the cost data. 


HRUSKA: It is not a '67 document. 


DAVIDSON: Turning to Item 3, your Honor, 
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during its direct case,CBS introduced some program schedules 
in effect showing what programs had been broadcast on 
network. 

THE COURT: Yes. 

MR. DAVIDSON: What we have in a sense sought 
in Item 3 is t^^ relevant provisions of those contracts vnic 
deal with per:ocming rights to see is CBS ёа ng a risk н 
of copyright infringement if it is unlicensed or is that | 
risk on the producer pursuant to the agreements CBS now 
has, are there rules under which the producers are obli. :.d 
to clear sonqs a certain time in advance with CBS or take 
the risk of copyright infringement on themselves. 

"Topics of this kind. 


Wa have one such set of clauses which was рге- 


| 
| 
| 
| 


sented by CBS on the BMI preliminary injunction motion attac! 
to the affidavit of Mr. frecht who was with the Ed Sullivan 


Show at that ‘:ime. 


————— е ———— 


We inquired into this subject of Mr. Sipes when 
he testified at trial and he said he didn't know whether the | 
correct materials were typical. 

We inquired of Mr. Poklitar at his ¿position 
whether there were rules as tc how many days in advance 


material had со be cleared anc he said he dicn't know. 
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n 
a 
| 


This is really a relatively central issue. It 
relates to many of CBS's contentions, among them putting 
music in the can and we would very vigorously press this 
particular item. 

' MR. HRUSKA: Your Honor, this is, I believe, 
a classic case of going after a flea with an elephant gun. 

The provision that Mr. Davidson has just referre 
to, it was in the affidavit of Precht, who was the producer 
of the =u Sullivan Show, which was submitte. in connection 


with the affidavit of Mr. Dann on the BMI motion for pre- 


————————————— à —— 


liminary injunction. 
That provision says in substance that in the 
event that the producer of the program gives a list of songs 


that the producer wants to use on that program to Mr. 


! 
Poklitar, the nusic clearance section, and Mr. Poklitar | 
is unable to ciear those songs which is to say he is unable 
to get ASCAP эг ВМТ to say the songs are in the repertoire 
and Mr.Poklitac gives notice to the producer that there 
are no licens2s for those songs because they are not in the | 
ASCAP and BMX cepertoire, and the producer nevertheless 
uses the songs without clearing them in some fashion, in 
that event it is the prcducer's problem, not CBS's problem. 


Ya other words, CBS is saying to the producer 


we put you on notice, there is по license, you better get а | 
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license if you want to use that song. 

Now, I think that that provision is so meaning- 
less in the context of this case that I think I would be 
prepared to stipulate that every contract that has ever 


been signed between CBS and any producer contains that pro- 


OE A LS чө ии инь Чырт чүч ен, 


vision. It really has no effect.cn this case whatsoever. 


THE COURT: Well, let's not go into the question 


of what effect it has. 

Will it satisfy your needs if CBS stipulates 
that that ís a typical provision? 

| MR. DAVIDSON: Well, that would be of some 

assistance, your Honor, except that there may well be other 
contractual provisions which are in effect rougher on the 
producers and thís may not be the limit to which they go in 
tying up the producer in this rogard. 

It is just the only one which we have been able 


to get our hands on this far. 


MR. HRUSKA: The question on music in the can is, 


what rights tha producer receives from the publisher or the 
composer of the music. We have had evidence in this case 
through the person of Johnny Green, who was an officer of 
the CLGA, that that CLGA contract is the contract used 
between producers of programs and writers of music. 


Now, we are going to have, in this case some 
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very interesting questions in the post-trial briefing 
regarding the interpretation of that contract. I know 
right now «hat ASCAP and CBS are going to disagree as to 
what that contract means, but that is the contract. 


There is no secret about that. It is the con- 


tract between producers and composers of music. | 


THE COURT: But that doesn't seem to me to meet tht 
point that Mr. Davidson is raising which is who takes the 
risk between CBS and the producer, isn't that it? 

MR. DAVIDSON: That is exactly the point. That 
CBS is the plzintiff and if they have no risk, they have 


no case, it seems to me. 


here. 

Is this a burdensome thing? 

MR. HRUSKA: Enormously. They are asking 
for hundreds end hundreds of contracts here. 

MR. ^. VIDSON: Your Honor, in the context of 
this case, І ¢on't think this is unduly burdensome. Both 
of the defendants have spent well into the six figures in 
complying wi*h discovery and I really -- CBS has had so 
many professional and para-professionals in the courtroom 


that in the context of this case, I don't think it is so 
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burdensome, particularly since Mr. Sipes testified there 
was some sort of standard form and doubtless large numbers 
will fall into the small categories but I can't see any 
other way of asking for the information. 

THE COURT: Is there any time limit to this? Yu 
вау one copy of each agreement. 

MR. DAVIDSON: The program schedules are for 
specified periods. I believe we selected one in 1970 and 
another in 1972, although I am not certain. 

MR. HRUSKA: I think you go back through all the 
program schedules. 

Your Honor, can we focus on this question becaus: 
I do believe tiat Mr.DAvidson is wrong on, in terms of 
relevance. 

If the television network says to a producer, 
look, if we tell you fellows that the music you want to 
use on that program cannot be obtained from ASCAP and BMI, 
во if you want to use that music you are on your own, in 
terms of if there is any infringement and we are sued, you 
are going to indemnify us, I just don't think that that has 
any -- 


THE COURT: All that I am holding at the m ment 


is that I think that BMI is entitled to have the facts, 
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| 

whatever they are. | 
| 


If you are in a position to represent,as distinc; 
from stipulato, if you are in a position to represent that 
each of the agreements sought here -- 

MR. HRUSKAs They don't go any further than this. 
In fact, there aro a number of them that don't have any 
provision on this at all. We have made some survey оп it. | 

THE COURT: That either there is no provision ot 
that each of the agreements which does have a provision Е 
tains а provision substantially as described in Mr. what's 
his name's affidavit, I would be satisfied with that and 
see no reason in delivering hundreds,or whatever number 
there is, of documents nor, indeed, being concerned with 
them. 

Now, I don't know that you are ín a position to 
represent that at the moment. 

Ма. HRUSKA: Мо, X couldn't. 

THE COURT: But I do think that you either have 
to -- well, taat you have to review these contracts гра be 
prepared to make a statement which will take care of the 
problem or lət me consider it at that time. 

MR. HRUSKA: Let us then make a good faith 
survey of this and then be in a position to make a repre- 


sentation to your Honor, and to BMI. 
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TEE COURT: All right. 

MR. ТОРКТВ: Your Honor, I would imagine -- 
I don't mean to horn in on Mr. DAvidson's show -- but 
I would imagine that we will have exactly the same kind 
of inquiry when Mr. Gitter gets together with Mr.Baker 


on his investigation of how much substance there 1з to the 


music in the can claim, because you can't very well appraise | 


the significance of the music in the can problem without 


looking at the contract that may or may not immunize CBS. 
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MR. HRUSKA: The contract that is of significance, 
your Honor, is the contract between the producer and either 
the composer in the саѕо of music written for the program, 


or the music publisher in the case of the producers ллы 
| 
| 


rights to previously published music. 

MR. TOPKIS: That I don't agree with. If CBS 
has an indemnity, for example, гот the producer as per- 

асе rights, it seems to me that is a pretty critical 

consideration for your Honor to give attention to. That is 
what we want t5 take a look at. 

Taiz COURT: Mr. Baker. 

MR. BAKER: On the basis of the robing room | 
conference, it was my understanding that what that inquiry 


was to focus upon was providing sufficient evidence to show 


in the can and who owned the performance rights. 


An I now to understand that the inquiry is being 


| 
| 
that there was a $100 million worth of program materiel | 


expanded into the contractual relations between CBS aná : 
whoever they acquired that material from, the program кек 
ial from, and :he relationship between whoever made that | 
program material and their writers? 


Таз question of who owns the performance rights 


is very easily solved simply by supplying copies of сое 
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sheets and ASCAP has records to the extent that that 
music is owned by their members as to who owns it. 

MR, TOPKIS: Look, I am not putting the slighte 
limitation on Mr. Baker's investigation of Mr. McLaughlin 
or anybody else he wants to talk to at ASCAP. So far as 
we are concerned, he can come up there and spend the two 
days I agreed to asking anybody any questions. I want 


the same kind of freedom. I don't want to be toli I 


€—————— nae — -— A —————— t е 


have to look at cue sheets, I don't want to be told I have 
to look at something else that has been selected. 
to deal fairly and оре\у. 


THE COURT: І am not sponsoring what Mr. Baker 


I €on't think you picked a particularly good 
analogy. It is not a question of opennuss of disclosure, 
it is a questicn of scope of disclosure, scope of discussion. 
I came away from the robing room discussione also believing 
that the only question was how much and maybe who owned. | 

MR. TOPKIS: How do you answer those questions | 
except by takíng a look at the contract? тё the producer: . | 


and the contract warrants that he owns the performing rights, 


doesn't that have significance and ac |'t we have to look at | 


the contract? 
THE COURT: I am nct sure whether you have to 
SOUTHERN DISTRICT COURT REPORTERS 
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look at the contract or whether you will accept a represen 
tion. The question of ownership doesn't seem to me 
necessarily to deal with the question of indemnity. 

I am not ruling for you or against you on in- 
demnity. It doesn't occur to me it was an issue in the 
previous discussion. 

MR. BAKER: It now sounds to me like this thing 
has been expanded for the right to go up to CBS and roam 
through whatever files they like of programming -- 

THE COURT: I am going to leave this for the 
monent. I don't have more time to spend on this par- 
ticular question at the moment. І thought we finally came 
to tha end of the line on documertary and evidentiary ques- 
tions. 

Mr. Gitter and Mr.Baker will get together and 
Mr. Gitter will tell Mr. Baker the kind of information he 
thinks he needs to establish to his satisfaction what the 
value of this inventory is, and if there are subordinate 
differences between them on that, I will have to rule on 
them as they crystallize. I don't want to do it in 
theory. 


MR. TOPKIS: Fine. 


| 


G—À  cn—— —Á— 


THE COURT: Is there anything else at this time? 
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MR. TOPKIS: Just our designations of deposition 

material, your Honor. | 
TER COURT: You mean to read into the record? 
MR. TOPKIS: Right. 

supply to the clerk. I regret to say that there have been : 


some objections lodged by our friends of material that we 


draw that. 


If I may just hand to the reporter a сору of 


Brettler, Mr. Chiantia, Dr.Pagan, Mr. Finkelstein, Mr. Morr 


our counter designations of Mr.Adams, Mr.Brachman, Mr. | 
1”, 


Mr.Washington and Mr. Wattenberg, that will take care of | 


that. 

So far as our designations are concerned, we 
have material designated from -CBS officers, Evans, Jencks, 
Paley, Poklitar is not an officer,Stanton, Wood. They are 
already marked, I believe, as exhibits. 

THE COURT: Are the objections numerous? 

MR. TOPKIS: I think so, your Honor. 

Could I suggest this to your Honor: 

In the interest of saving your time, y o will 


have to read this to rule on the objections. 
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Whenever you feel you have a need ^o look at 
a deposition, you сап take a look at the objection at the 
sema time and consider whether it is tenable or not. 

That ís'the wey after all that one rules on 
an objection. You listen to the question and you take 
a look at it. 

THE COURT: I don't think Mr. Topkis' suggestio; 
is laughable. 

MR. HRUSKA: I wasn't laughing ia a ridiculing 
way, your Honor. I won't define it. 

THE COURT: It may illustrate the ridiculousness 
of the law. I don't know of any c*'sr way in the long 
run to approach it. You are going to tell me you don't 
think X is admissible. I have to see whether ít is ad- 
missible. Doesn't it really come down to an argument? 


MR. TOPKIS: I think so. 


gawe ?. 4703 


TUL COURT: It doesn't max? any difference whether 

I rule now or later? 

MR. WRUSKA: 7 don't sea-- 

THÉ COURT: You want to pul. the objections on the 
record. I can understand that. | 

MR. WRUSKA: Certainly. | 

I gather, and I though* this was the case, our | 
objections fall into several limited  categor'es. I think 
one or two of these have already been ruled on by your Honor .! 


{ 


' There have been a substantiai quantity of pages of these | 
depositions marked whi. + vontain ASCAP examination of CBS' | 
witnesses regarding the motive for the institution of the | 
case. | 
Of course, we have the basic position in this oneal 
that that subject is irrelevant. | 
There arc also, your lionor, and I believe there's 
been а rul ig on that in general--there are also questions 


concerning the per use proposal iade by CBS in this case. I 


believe as your lionor has stated a number of times during 


| 
| 
| 
the progress of this trial, the proposal of a CBS per use | 
license is something which it is the obligation of counsel | 
for CBS in this case to put forward. | 

So that if you were to get in these depositiors | 


Statements made on the one папа by Mr. Poklitar and on the 
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another. А11 of that is meaningless. The question is what 
is the proposal as put forward by counsel for CBS jn this 
case? There's also a great deal of testimony about whether 
or not there ought. to be a withdrawal right conditioned on 
withdrawal from the blanket licenses if they -emain blanket 
licenses of НВС and ABC. 


Of course, we withdrew that at the beginning of 


the case. We withdrew that aspect of the proposal. That 


testimony should fall another larger area of proof concerns 
discussions at CDS regarding the nature of the per use 
license prior to the subnission of the case. 

Those are basicaily the categories of objections. | 

THE COURT: I don't know whether you want to make 
any comment on that or not. I'm prepared to react to what 
Mr. Hruska has sai? and to say that in general the only 
relevance that I could see го any such testimony would be 
if it conclusively demonstrated the impossibility or the un- 
feasibility of the proposal as it finally developed. 

I do not think that if Mr. X made а certain sug- 
gestion at an earlier ime which has been revised now, that 
CBS should be debited with that statement unless its sub- 
stance is such that it proves sone inability to do what is 
row proposed or is so inconsistent with as to cast serious 
doubt on that. 
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If that's what you want со argue-- 

MR. TOPKIS: I agr2e with you, your Honor. I 
would make just this simple poirt. І don't want to go 
through these designations for at least the fourth time and 
argue them. ІЁ we cite any, І гм sure we will cite them 
because they are directod to the issues which will be up for 


resolution by your iionor. 


1 
4 


I am not going to cite material that is mates] 
H 


to those issues. Why in the name of God we should spend токе) 


time nitpicking over these daporicions, I can'*: understandó. 
тив COURT: | Gon't think we should. At the 

same time I think it is proper for counsel to state their 

general position and for tha Court to advise the parties 

L 


wose suggestions is. 


EO € 
receive the designations having advised you} 


what my attitude is towards the ad issibility of such 


material. 


ır Menor, ene final point. 
‚гск M yopkis i? he agrees to the shar.ge 
in the Stanton deposition transcript which 1 referred to or: 
page 4 and 5 of my letter? 


MR. "02115: I don't know what you ere talking 
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MR. COLLINS: We objected to three lines of that 
deposition unless a change was made, page 128, lines 9 
through 11. We objected to the designation of those lines 
unless certain corrections are made on line 11 of that page. : 


MR. TOPKIS: Т have no objection to the correc- 


MR. COLLINS: I assumed that. Thank you. 
MR. BAKER: Your Honor, there are some objections | 
in connection with the Poklitar deposition which are above 


and beyond what Mr. Hruska stated. 


pose to hard th? reporter a list of those objections together, 
| 
| 


і 


with my description of the testimony--of course, that coesn't 
control whet the testimony actually is--and ask him to put | 
them into the r2cord. f 
THE COURT: Very good. | 
MR. DAVIDSON: Is this in effect your argument? 
MR. BAKER: Basically what it is, it says page lli. 
line 1. Then it describes she testimony and states the 


nature of the objection. 


reporter a copy of ovr letter so that our counter-designa- 
tions and our objections to ASCAP designations plus the 
correction will be entered into the record. 
(Discussior off the record.) 
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UNITE.) STATES COURT HOUSE 
FOLEY SOLARE, N.Y., МУ. 1007 — TELEPHONE: CORTLANC 7-4580 


| 
MR. COLLINS: І would also like to hand the | 
| 
| 
| 
| 
| 
{ 


LU 


B 


n 
я 
о 
«4 
4 
с 
с 
vi 
u 
Ф 
б 
Sa 
Ф 
p 
© 
29 
о 
© 
а. 
< 
e 
с 
< 


Ф 
M) 
> 
Cy 
> 
> 
V 
2 
e 
Qo 
2 
Фф 
$ 
Re 


Adams EBT - PX 250 


Ж АА АНАА, 
Е 5-0 Nan 


e ay 09) 0 0) 


zr An 
охо Cy c 

о т 

"о 4 tj 54 

сны 

P ‘4 +I ЕЕ m4 
Hrd 

a a 

naan оо 

ed et C^ 0-480 

го Ch c4 4 


ба) e o0 @ а) 
LO n0 5o O 00 tp 
г} t) c) ej оу ај 
ба Na Па na Pa Ёа 


o 
£ 
o 
Lal 
n 
с 
с 
ba 
n 
Ф 
"'O 
я 
Ф 
зә 
я 
= 
o 
o 
п. 
< 
о 
[^2] 
< 


Вгасктап ЕВТ - РХ 251 


(^ Ww (суг! Oo In t- 
ed eL UNA on rA тг! 


Фос о Ф Å) e 1) 

: d 

А b 4 
раа of etd ode sod 


& ЧУ ОЕ 4 à Oe €" — 
t^ co dO НА 
РА 4ء‎ 0 020000»0377 & 


еа à @ 0) 0 а) ^ 0 
H9 5^ i0 50 GS 10 bO 0 hC 
e «j aaa ad cj c) cJ 
п. n, Лу Oa Me Na n. Па na 


: e Un 
AN с СЛ ч і 
о; 0 C 


Е eI 


ыык bors ba bobs - 


оо Ф в, ё ED 

2 19 4d GO kn HQ M 
a ej e c! C vu cj d 
бы mica ed aka 


еу 43°F 
199 ar с: 59 


4 ^5 0 Ф 
E kita 
аө ЕХ. 

кё Абун ТА 
^ ^ ^ ^ ^ 


eA N, ко 0^ 
U^ t0 м2 К 
eo mo oc 
WM t5 S0 °9 
ная 
Oa N ON, а. 2, 


MO със: نہ جت‎ 


@) o B e aq 


. gu N4 fu Na Da 


"f. 


ASCAP Counterdesignations 


Brettler EBT - PX 252 


r 
) 


< 
2 


9& 07 


о (b (9 (D р (D 0 (2 (D & 


5 
i” 


ум) ts 
+ 


- 
4: 


2 
f2 19 fv iv 


I^ 


I^ t* وی سم‎ 1-2 
пал دز‎ О - C3 
w 


دم دم о‏ 


0190104 O! С O1 Cu 61 C2 
м 


о о iD б QO Ф Фф OY ew د‎ 


` 
з 


GI 
449, line 


- 


sedi nm‏ +| در г № di‏ چچ 


WIMP СУМО СО Г С iwun 
№ N F2 |=" >К о N) FY COLT 
Ut 4 


p? 4 4271 


юго EPOP со 
- 
HE سر‎ сомо SOM I2 OWw-r 


‚ O кешш) 
rJ "JU 'g tu "j'y н: 


f» f» f: 
on 0ч оз 05 0301 02 Ч 


Ра 
рл 
Pa 
Pa 
Pa 
P2 
Pa 
Pa 
Pa 
Рә 


оч 6 


5 


ASCAP Counterdesignations 


Chiantia EBT - PX 254 


"Uu 


185. Line 13 
53, liae 10 
18 


Ww 


+ 
3 


: 00 


$ 
о (р (0 


9 № 


kr? H 


v f» f» 
„в! fe 


wow 


ry tg rg 


фо фә fw pp f» f» 
E w 


de |-> | M 
30 H 


~ 
IH i" I Р 
со адәмчә ср 


I2 pH PR RUE 

охо хо OVI М CO 

Ооз О dC» ч 
Е] v 


rg Û 'U 'U 
04 99 ON Q9 US оч 23 O9 
(0 (D (D ow 


v 


P 
P 
Р; 
Pa 
Pa 
| Pa 
a 
$a 
\ 

) 


‘nations 


Соцпбега 


АЗСАР 


Fagan EBT - PX 256 


D O MIN со суус et 
M cd NO’ NSF TF mH DEO GL С) 


^n 


AN 


Ф ЖЖЖЖ Тыт 
+ 5 s " 5: £ © Se 56:55 Ss bi > 
wt + 4:4 +1. wt zl e 4 «Û rf «4 < 
pt i pa үрә му ыо PA ЖЫЙ ы. r ЫЕЕЕ А ЕЕ 


^ е ^ ^ ^ ^ ^ a ^ ^ ^ ^ ^ ^ A A ^ ^ ^ ^ - ^ 
a ^ б n ^ ^ ^ed СМ UN CO P IAM CI SO N AI F-22 O I ЦА Ur =F (NO. ON 
МС ОУ D OF OMAN MAE М СО CO лт INOW NINO c4 E OLET NO be p М. 
£e ON. ST SIV P e HMH ebd HH 0 4 Û OL су UN OL OJ OY xL =F mp = جد جد جت‎ Ibo 
SL OD m0 д о ооздо сп оо оао ооо Ф 


voy von wo DM о с) 
29 UD tO LO LI tZ CS EO tN O Us; UE LO LO 09 М0 


EC bO tH CS 00 UN 14:2 0 


‘J A S аа) а له له‎ с) А) له له ف له له‎ 0) с) که له له‎ б © به له که‎ ES 

- 4 Г $04.74 N AQ AY Ag С. AQ Aa i O ПЕ hq ПР. AY MG ni Na Ca Po Г Aa Aa n. D4 AL л, О, 
Pree Be oe Ж. AEG GM ДЕ А CUM EAR GU ee eeu E S А 4 
Еле E1544 


сч мо m~ ANO mM O <F O =? © УСУ = Niu i No 
OMOR ANAD N Mm mH e e r4 mH mH СЫ сы 08 01 OL СУ ci М с eb cos N 
AOC rte NAN West 
—-c— 


"осоо O Е; © a за 
>, CS Stet oH rt et +++ 
.* ы +4 ri 0) 0 et ігі чі 
$ = 242124 24 2474 e 

ч nan a na nana 


a a ^^^ ^ ^N ^c 000 МОО rA 


9Qooomnmooooasooo) 
Y E ME 
r 


r 
| 
in 
it 


^N ^ o ^ o ^X 0^ ^ 


^ 
~ XO «OQ MN Wri Cu CO Gr! 


^ emn C3 z7 32 NTO MIN mM eH n (3 09 К i Олт GO) et г4 Nor cr 0ا‎ 
eni ^1 LC, ШУМО МО I ON c c0 e 0 n n8 NNN M1 Mer as os у or st 
ооо бл) DOUG DD YH Y oeooovcoooovvoos*vsosgo 
OP ®: 09:5 47^ CO bO tO tO L^ t6 t9 60 tO tO tO 29 tO UO tO L5 cQ EG 15 CO i5 
s DP Odo ow oc d ف‎ od d ow d d ا‎ а КАНЫ ЫШ арЫ: 
we Tig ہام .۴ مت‎ 4 Fe ہم‎ Ва A ہہ‎ AY Л D4 А. بد‎ NAi Ay Re п, 2. A ра 04 п, A, у 


n 
я 
o 
*1 
42 
wo 
я 
++ 
n 
Ф 
3 
= 
Ф 
42 
с 
3 
o 
o 
pa 
< 
о 
N 
< 


Т - РХ 257 


Finkelstein EB 


d чл. *« Teu y ы ч BEES 
sr д: Qo ral QIine ‘oor €) C00 1 
ос US е а MIO eh etek ed et e FOL Art e4 
n : 
€) à a à o m d à Фф ao am o qm 
r; €? 0t 5062 02 92 ЕЕ ЕТЕ 
м MP ob vd od edad ol fed 
epebeteteletetetetetetetete 


. ^ ^ ^ ^ ^ ~ ^ ^ A ^ ^ ^ ^ ^ ^ ^ 

Int- P030 F- CO XO t- MATE КО OVO ett Ot 

сл CF M NO B= t= 00 ON CY CÓ) CI C0 INO (лу CS 7J =. -I 
ma) e4 clo ed eH اس ا4ے اس‎ e НГС © CJ CJ сї CJ (CJ 00 0221 i 


qoc ood mm m e o o c qw ® e; * а а) a @) eom 
t0 '0 fo tf tf bO bA GO bo beo LO bO 50 bO (6 Lf to 10 bo bo 00 tf 6n 
с! c eJ RI e ql о) А) c) cJ el c) с) cJ с) ei 0) ce! c) ai a c! c) 
n, Na n, Di Ni M Ma Ma Me My De P4 Pa п. Na Ni Na Pa HA Па Pa П. Oa 


- “eft elTet N (Sue ©7202 осо с! 

oo CO ING HN 25 wl e et 0164 N e x et rind 
tet Ш х 

оофодаооофдеаофоодофофодао ооа 

« d t$ « SHS? Ci SG FS f б рн fo иц є. 

Cl cl +4 +t а Y' КЕЧЕ ЫЫЫ 

ааа ILLAE 


rd c 
аа 
a о: ЛО ~! OO 8 00 MO) IN Aa Od (05! Ore (mc 
(eu O? MM =F 1O оо t- 02 C^ €^ О e MINO 0) Qt zr “С eM 
tO CO e eH e En 0E edm e OI OI Су CJ (М осу N 0 00 IN 
* hd v h ۹ 


^ ^ ^ 


«e q 9 o 0 0 € $ 0 ^ e o o 0 ooo oa o @ o m o 
$4) tA t0 bO 60 EP bO DOLO 00 м 60 BO 00 (0660 6 EN 10 го to en to 
«f aq c) cj ci e) c) c) cl ei cj ef ој له €( له‎ e c) e) cJ ai ct cj с) 
п, бей, Ma Ou AY Па Co fu Ma Pa ПО, Ра Ai Me Na My Na Pa Па Pa As 04 Me 


% v e. ^W 


g 


n 
с 
о 
a 
> 
e 
с 
Ыы 


1 
А 


АЅСАР Со 


ot ut (0 є. 
гам oed хи ГОО ۷ саг trl 


m 4 4 mw 


ско 110 
Cot» ON 
CJ C ON 


с) @) 

LO 5C LO 
cj c! c) cj 
а. M na na 


ex 
LI 
27 
Us = mo o ~7 О .4 
Y OIA e С e Od e F4 су с? 
о 
am ^ оф сто @ 2 
E & Cece & & & 
мг ced oo ond orl ced ce A Кы et ° 
rictdriciaAt caries ririn 


E d «4 ТЕ E УК ЛУ. ЛЕ. 
19 CO t- 02 7-1 ОО N г СУ CU О 
(^ 2р (CO O c! cI сус) C Hr 
e c r CU ww CJ су су Су CJ 


e 0 0 0 7» om o eom 
пло: гога *2 b9 t^ C£ 0 U 
ср ct ch of ct et du at o nj с) 
potu Ge Ma Me Me п. а, р: GA. 


ASCAP Counterdesignations 


Washington EBT - PX 265 


ons 


ASCAP Designations 
Кесеше\) JA/ EVIDENCE 
Jun/ec] № the Court’) ишик Q^ 


Fhe Recor). 


Evans EBT - AX 319 


(m line 15 
4, line 21 
9,: line 3 

Ak, line 16 
17 , line 11 


Ww мен: Ох.) 
MO MW Or ~ 


29, line 1 


— —MÓÀÀ 


2M 


| 
22? 
cc 
53 
КА 


ANY = 
Vr 
WO bh ч») ‹ 


Б. Er ^9 ^o 


мо О Сн لیا‎ у п) 


омо ہا‎ CO CO CO ہد‎ — 
I- Anu coo 


Ws 


мМ н HF 


ке 
oO. 
Ww 


ASCAP Designations 


Paley EBT - AX 321 


line 


line 


-4 


- 
+s 
ы 


кәе 
м ~ 

pe po! 

24 25 

(D (D D 


e642 MN 
E 

re a | 
үм ° ° 


м 


ке» 
2, 


mu NN он 
~ ЖЕ: 


FPE 

lw Oro 
ER? P! rr! b 
. + 


3 
ооо 


6 
1. 
0 
3 
^ 
Ў 
ji 


1—2 
rr 
* $5 $ 
>> ^ 
v 
JI N2 голл, 


TAON Mt- от WOH NOCT Co IY C^ C № dana 
CJ гч WH c4 CJ om N су CJ CJ (He CN 


o 


— МС) ЦА С! = = 
4 4م‎ © CIM AS 7 


U 
с 
о 
++ 
42 
с 
с 
ot 
u 
Ф 
a 
а. 
< 
о 
N 
et 


Poklitar 


OQ CO UU n 0^ = 
e с n 


(e) CASO UNOJ СО NIC 7 22 cas 
AND Ms see if Oe: 
ARAN сч Су CJ СЫ СЫ С) Со (УО 


n 
с: 
О 
і 
> 
в) 
с 
ы 
A 
n 
o 
a 
а. 
< 
о 
п 
< 


Stanton EBT - AX 323 


=> i OO ND XO с Осо (Y E- NO (CN un 
Ari iAd сі r4 


ooo 
с ©. © 
A +4 = 
HdA 


ra с о С оО 


^J) N F4 cA e4 r4 c1 ed 


вт @ о т О ® CO тлф 
СЕС ОСО ЕЕ oe 
i i l eA 4 e 4 e e ° 
urina 


& а X7 wow & > 
t- см CJ CO =F NO CO Me 
су сб сл © 23 7 ЗО С 
4 c c 24 AAA с г4 сі сч © СЧ 


q € оо e o c? o а а o 
ie bO EN Бо BÓ LO t2 "25 00 t bC 50 
час cj c cj c d 
pa f. Л. Bs Co pa f fu à4 مع‎ Dy Ds مت‎ 


ASCAP Designations 


Wood EBT - AX 324 


Ivt’ 


P 
2 
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CBS COUNTER DESIGNATIONS RECEIVED IW EVIDENCE 
AND CRS OBJECTIONS 


In response tc ASCAP's designations of portions of 
depositions to be read into the record, plaintiff counter 
designates the portions of those depositions set forth below: 


Robert V. Evans--Page 3 line 17--page 4 line 20 
Page 6 line l4--page 9 line 2 
Page 10 line 10--page 11 line 15 
Page 14 line 2--page 16 line 6 
Page 16 line 7--page 17 line 10 
Page 41 line 25--page 43 line 9 
Page 44 line 14--page line 12 


Richard W. Jencks--Page ll line 17--page line 12 
Page 55 line 10--page line 10 
Page line 14--page line 21 
Paye line 19--page line 6 
Page line 21--page 75(a) line 4 
Page line 2--page 87 line 19 
Page lines 16-25 
Page lines 2-10 
Page 101 lines 2-17 


William S. Paley--Page 17 line 22--page 18 line 3 
Page 19 lines 12-13 
Раде 20 line 20--page 21 line 5 
Page 21 line 17--page 22 line 3 
Page 45 lines 6-16 
Page 105 lines 15-21 
Page 110 line 17--page 111 line 23 


E. О. Poklitar--Page 3 line 25--page 5 line 15 
Page 7 line 16--page 8 line 13 
Page 12 line 3--page 12 line 24 
Page 16 line 18--page 17 line 22 
Page 18 line 25--page 21 line 15 
Page 25 line ll--page 25 line 22 
Page 26 line 4--page 27 line 19 
Page 35 line ll--page 36 line 9 
Page 54 line 9--page 55 line 19 
Page 117 line 21--page 118 line 9 
Page 129 line 14--page 130 line 9 
Page 239 line 7--page 241 line 21 
Page 242 line 21--page 242 line 23 
Page 259 line 3--page 259 line 11 
Page 265 line 10--page 265 line 23 
Page 266 line 7--page 266 line 9 
Page 266 line 14--page 266 line 18 
Page 270 line 5--page 271 line 6 
Page 271 line 10--раде 272 line 7 
Page 274 line 25--page 275 line 16 
Page 310 line 25--page 312 line 10 
Page 339 line 2--page 339 line 10 


Frank Stanton--Page 6 lines 8-14 
Page line 15--page 11 line 
Page line 20--page 25 line 
Page line 17--page 29 line 
Page lines 6-10 
Page lines 5-17 
Page line 22--page 37 line 
Page line 21--page 54 line 
Page line 17--page 69 line 
Page line 18--page 85 line 
Page line 3--page 96 line 19 
Page 109 line 24--page 110 line 16 
Page 119 line 12--page 120 line 4 
Page 145 lines 7-20 
Page 149 lines 22-24 
Page 192 line 14--page 193 line 4 
Page 212 line 7--page 213 line 11 


Robert D. Wood--Page 4 line 6--page 14 line 8 
Page lines 20-25 
Page line 25--page 36 line 9 
Page line 17--page 66 line 12 
Page line 20--page 68 line 4 
Page line 17--page 75 line 12 
Page line 17--page 81(a) line 2 


Plaintiff objects to the following ASCAP designa- 


tions: 


Robert V. Evans--Page 
Ма рд Раде 


Richard W. Jencks--Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 
Page 


William S. Paley--Page 
Page 
Page 
Page 
Page 
Page 


17 
29 


13 
14 
i4 
18 
22 
23 
28 
38 
45 
51 
51 
52 
57 
64 
77 
78 
80 
81 
82 
84 
89 
91 
94 
99 
104 


13, 
25, 
28, 
37, 
42, 
46, 


line ll--page 29 line 5 
line 19--page 22 line 2 


lines 4-25 
lines 9-14 - 
line 22--page 17 line 11 
line 3--page 19 line 18 
lines 15-22 
line 3--page 26 line 7 
line 7--page 37 line 8 
line 10--page 40 line 7 
line 10--page 46 line 8 
lines 7-11 
line 19--page 52 line 6 
line 19--page 55 line 9 
line 4--page 58 line 11 
lines 3-22 
lines 5-15 
line 10--page 79 line 18 
limes 6-10 
lines 4-20 
line 20--page 
line 16--page 
line 19--page 
lines 9-15 
line 25--page 
line 19--page 
line 7--page 


line 
line 
line 
line 
line 
line 


84 line 7 
85 line 15 
90 line 3 


97 line 8 
100 line 13 
105 line 9 


5--page 15, line 18 
3--page 27, line 7 
13--page 29, line 11 
20--page 39, line 15 
14--раде 43, line 2 
7--line 25 


Е. D. Poklitar--Page 113 line 25--page 117 line 20 
Page 206 line 6--page 208 line 2 
Page 242 line 5--page 242 line 20 
Page 266 line 10--page 266 line 13 
Page 318 line 3--page 318 line 24 
Page 332 line 9--page 338 line 25 
Page 341 line 2--page 346 line 21 
Page 348 line 19--page 349 line 14 


Frank Stanton---Page 24 line 12--page 24 line 18 
Page 29 line 11--раде 29 line 23 
Page 30 line 17--page 30 line 22 
Page 32 line ll--page 33 line 4 
Page 34 line 3--page 36 line 13 
Page 39 line 7--page 40 line 3 
Page 41 line ll--page 44 line 18 
Page 47 line 20--page 48 line 23 
Page 56 line 24--page 58 line 25 
Page 64 line 4--page 68 line 15 
Page 132 line 12--page 134 line 
Page 137 lines 2-18 
Page 146 line 10--page 147 line 
Page 163 line 10--page 163 line 
Page 183 line 21--page 184 line 
Page 188 line 18--page 191 line 


Robert D. Wood--Page 22 line 15--page 25 line 8 
Page 28 line 21--page 31 line 2 
Page 40 line 24--page 55 line 6 
Page 57 line 16--page 65 line 20 
Page 68 line ll--page 71 line 3 
Page 75 line 22--page 76 line 16 
Page 85 line 2--page 87 line 25 
Page 89 line 24--page 90 line 20 


Plaintiff also objects to ASCAP's designation cf 
page 128 lines 9-11 of the Stanton deposition transcript unless 
the following corrections are made on line ll: Insert "did" 
between "analysis" and "the"; strike "413" after "Court"; insert 


"2" and delete the period at the end of the line. 


Very truly yours, 4 
Га. С 


J. Barclay Collins 


Max Gitter, Esq., 
Messre. Paul, Weiss, Rifkind, 
Wharton & Garrison, 
345 Park Avenue, 
New York, N. Y. 10022. 


BY HAND 
George A. Davidson, Esq., 
Messrs. Hughes, Hubbard & Reed, 
One Wall Street, 
New York, N. Y. 10005. 
BY HAND 
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P. 113, 1. 25-117, 1. 20 


This testémony-concerns whether Mr. Poklitar believed 
in 1970 that a per-use ра was feasible and his understand- 
ine of the nature of that license in 1970, together with his 
discussions on these subjects with Mr. 5? pes. 

Objection: Such evidence relates to the motive for 
bringing this lawsuit (which the court has already ruled to be 
irrelevant) and the type of relief which palintiff seeks in 
this action. With respect to the latter point, the court has 
ruled that it is for counsel, and not the employees of CBS, to 
define the type of license plaintiff seeks. In addition, it 
is well established on this record, that Mr. Poklitar is not 
a businessman, an economist ог a lawyer, and thus, his percep- 


tion of how the per-use license might work is wholly irrelevant. 


P. 206, l. 6-208, 1. 2 
The testimony sought to be introduced here relates 
to the mechanics by which ASCAP and BMI members and affiliates 
would withdraw their works from the per-use license. 
Objection: The court has previously ruled that state- 


ments J the nature and operation с! the rer-use license 


concernal 


shall come from counsel fro CBS and not from employees of 


CBS. Thus the evidence is wholly irrelevant. 


P. 242, 1. 5-242, 1. 20 

Mr. Poklitar testifies here concerning his understand- 
ing as to the manner in which synch rights are obtained by pro- 
ducers. In the counter designated portion, immediately follow- 
ing (p. 242, 1. 21-242, 1. 23) demonstrates that Mr. Poklitar 
really does not know on a day-to-day basis what the producer 


does with respect to synch rights. Mr. Poklitar's understand- 


ing is irrelevant to any issue in this lawsuit in view of the 


fact that he has n. first-hani knowledge of what television 


producers do with respect to the licensing of synch rights. 


P. 266, 1. 10-266, 1. 13 

This testimony relates to Mr. Poklitar's understand- 
ing as to whether a producer indemnifies CBS against copyright 
infringement for music performed on the show. 

Objection: Мт. Poklitar's understanding on this 
subject is irrelevant, he is not a lawyer, and there is no 
evidence that he has ever seen any of the contracts between 
the producers and CTN. Indeed, elsewhere in thc deposition 
he testifies that he has not seen any such contracts. Accord- 
ingly, Mr. Poklitar's understanding of the legal arranyements 


between the producers and СТМ іт wholly irrelevant as it. is 


47:0 


Objection: What possible relevance can this have 


tc anything in this case? 


Here Mr. Poklitar is questioned at great length con- 
concerning his opinion as to whether ti per-use rates would be 
the same for all compositions; wLether this court or anybody else 
would determine a fair price to be charged under the per-use 
license; and the extent to which Mr. Poklitar is familiar with 


the consent decree in United States v. ASCAP (which he testifies 
he has never read). 

Mr. Poklitar's views on these subjects 
is wholly irrelevant. We have had expert economists testify 
concerning the manner in which per-use fees would be set as 
well as statements by counsel on this subject. Mr. Poklitar, 
having not been qualified as a businessman familiar with the 
setting of performance fees (or any other program element for 
that matter), as an economist or as a lawyer, has not been 


qualified to opine on these subjects and accordingly his 


timony is incompetent, irrelevant and inadmissible. 


P. 348, 1. 19-349, 1. 14 
This passage concerns the nature of the withdrawal 


rights under the proposed CBS per-use licen: 


court has alrcady ruled tnat statements 
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UNITED STATES DTSTFICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SEEPS e eet 
COLUMBIA BROADCASTING SYSTEM : 
: :Refore: 
vs. : HON, MORRIS Г. LASKFP, 
: District Tudae. 
AMERICAN SOCIETY OF COMPOSFRS,: 
AUTHORS AND PURLISHERS, ГТ AL 


New York, December 14, 1°73 — 


STE NOGRAPHER'S MINUTES 


SOUTHERN DISTRICT COURT REPORTERS 
JN;TEDO S 4755 COURT House 
FOLEY SQUARE, N.Y., N.Y. U? TELES tone, СОАТ: АМ 7245: 


Columbia Broadcasting System 


ув. 69 Civil 5740 


American Society of Composers, 
huthors and Publishers, et al. 


New York, New York. 
December 14, 1973 
10:30 A.M. 


(Trial resumed.) 


(Exhibits PX940 through 958 were marked 


for identification.) 


/ THE COURT: Good morning, everyone. 


Mr. Hruska? 
MR. HRUSFA: Yes, your Honor. We are now pre- 
pared to commencé our rebuttal case. 
I would like to call to the stand Mr. Fred 

Silverman. 

FRED SILVERMAN, called as a witness on behalf 
of the plaintiff, having been first duly sworn, was 
examined and testified as follows: 

DIRECT ZXAMINATION 

BY MR. HRUSKA: 

Q Mr. Silverman, you are employed by CBS, are you? 


A Yes. 


"OU HERN DISTRICT COURT REPORTERS 
SX TED STATES COURT HOUSE 
FOLEY SQUARE. 5+ , М.У. 10007 TELEPHONE: CORTLAND? 7-4587 


„салслаг ae te 


. 
„еш 


n г" 


Silverman-direct 4734 


And could you tell us what your present positioa 


Vice-president, programming. 
And that is for the CBS Television Network? 
Yes. 
Q Could you briefly outline your background starti: 
with graduation from college? 
A Yes. I graduated from Syracuse University with 
a B.S. in speech and dramatic arts in 1958. 
Prom Ohio State with an M.A. in theatre arts 
and television programming in ‘59. 
From '59 to '63, worked at WGN із television in 
Chicago, an independent ciation owned by the Chicago Tribuic 
Then I worked there in varying capecities and 
in April of 1963, joined the CBS Television Network as 
the director of dayt ime programs. 


I believe in '67 I was named vice-president of 


daytime programs. In '69 vica president of program plannii] 


and development in New York, and in June 1970, vice-presidea. 
of programs “or the network. 
Q What are your responsibilities in this present 
job? 
^ f am responsible for the development and the 
execution of all entertainment programs on the CBS Televisi: 
30U! RERN DISTRICT COURT REPORTERS 


ИМ TED STATES COURT HOUSE 
FOLEY SQUARE, N.Y.. МУ, 10097 TELEPHONE: CORTLANDT 7-4580 


Silverman-direct 


THE COURT: Are you in the same poaition that Mr. 


Dann was in? 
THE WITNESS: Yes. 
THE COURT: Are you his successor? 
THE WITNESS: Yes. 
Q At Page 3319-3320 during the cross-examination 
of Mr. Dann, a question was asked: 


"Do you agree, Mr. Dann, that there is a present 


need in network programming for more musical variety pro- 


grams? 

"А I certainly do." 

Could you, Mr. Silverman, give us your views 
on that subject? Do you agree with Mr. Dann, disagres? 

A I think that there is a definite need for more 
variety programs on televisior, and I believe that we at 
CBS have been quite responsive to this need. 

THE COURT: When you say, Mr. Silverman, or maybe 
I should have asked Mr. Dann too and I don't think I did, 
that thore is a need, what does the word "need" mean in 
that context? 

THE WITNESS: I think that, Number 1, there 


is a public thirst for the form, for the variety form. 


SOL HERH DISTRICT COURT REPORTERS 
JNUfED STATES TOURT HOUSE 
FOLEY :QUARE, .'.Y., N.Y. 10007 TELEPHONE: CORTLANDT 7-4580 


Silverman-direct. 4736 
Look at the performance of variety programs 
on televisionthis season, the form is doing very well. 
The Sonny & Cher Show on Wednesday at 8:00 is receiving 
higher ratings now than it ever has in the three and a 
ha-f years it has been on the air. 
The Carol Burnett Show on Saturday night in 
our schedule is doing bett-r than it ever did before in, 
I think, a five-year run. 
The entertainment specials for the most part 
are earning larger audience ratings and audience shares thad 
the shoes that they are preempting. j 
THE COURT: Could you give examples of that? 
THE WITNESS: Yes. I think a case in point 
was the presentation of the Perry Como winter show this 
Monday night which earned a national Nielson share of 43 


per cent in z. time period where the regular programming 


This past Sunday NBC presented two variety 


specials back to back, Bing Crosby and Bob Hope,and clobbersd 


Л 

| 

LI 

| 

had been averaging about a 28 share. | 
| 

} 

T 


the competition. | 
| 

I think that the average share for both shows | 

was like half of the audience available during the two hour | 


period. 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
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Silverman-direct 4737 

I could just cite chapter and verse from the 
Start of this broadcast season. There does seem to bo 
a thirst and an appettte on the part of the public for 
good variety shows. 

We try to be responsive this year in our special 
lineup and we will present by the time this season is over, : 
I believe the number is, 23 hours of original special 
programming, you knov, which is the equivalent of a weekly 
prime time variety show, you know, where we would order - 

THE COURT: It is the equivalent of a full day, 
morning, noon and nicht. 

THE WITNESS: But I think to put the 23 hours 
in perspective, I took a look at a television petworks 


schedule for the '63-'64 season and it was ten years ago, 


and the number of original programs you know in the special j 


area was seven hours, so that in ten years we have gone 
from 7 hours to 23 hours. 

9 What is your view about the present ргоагам 
balance of the CTN schedule? 

A І think we need more variety. I have been 
quoted in several different places as saying that. The 
variety form has always been a hallmark of the CBS Те1еу. : i31 
Network. You know, going back to the very early days of 
the Toast of the Town, and the Ken Murray Show, and you 
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bb Silverman-direct 4738 
know we have been a lesder in variety programming and I i 
think that has happened is that television is a very 
cyclical medium and you know, we probably are at an all- | 
time low. 
I liken it very much to, I think it was '61, 
'62, in that area; we had a 24-hour schedule then. There 
were -- the CBS Network presented, I believe it was, three 
hours of regularly scheduled variety programming in the 
fall and winter of that season. | 
Two years later the number of hours had increase: 
to six and a half hours and I elieve that that will — 
again. Fifteen years ago, there were 20 westerns on the 
air and now there are two. Five years ago there were Nh 
or four hours of detective shows and now there are 22, and Y: 
find a very, very big swing. | 
In my opinion, for any number of reasons the | 


pendulum vill swing back to variety programs. | 


30UY 4ERN DISTRICT COURT REPORTERS 
UNI TED STATES CURT HOUSE 
FOLEY 3QUARE, М.Ү. N.Y. 10007 TELEPHONE: CORTLAND” 7-45” 


S$L.1verran ~ direct 4739 
тиз COURT: This mey be a sort of extra curri- 
cula quosticn and i certainly hope that the эпегсү crisis 
will not be prolonged but have you give any thought at 


CTN as to whether :h? energy crisis will effect viewing 


habits or increase your oudíerces because people will stu, 


ок anything of that sort? 
THE WITNIS! It would seem that people will be 
looking 2t more television. І am not aware э? any fora. 
jut I would imagine that viewing vill increase as 
becomes more severe. 
uell, let me ask ycu this, Mr. Sfi'verran--vou 
have given par“ of tbe answer to this before. 
Are you doing anytring this season to correct 
the imbalance that you just referred to? 

‘.thin the 23 hours of variety specials 
that we: have oresent»d or will present this season, there 
ace Six nours that could be called pilot specials; that is 
te say, they are specials but they also serve as program 
piiois jor prospeci:ive series and we did six this year or 
will heve presented oy the enc of March, six shows. 

hevore vou go tco far down that trail, I would 
like со make this perhaps a little more concrete and show 
you a decume: chat: we have marked for identification as 


0 


X 953 for identification and ask you to identify chat docu- 


SUUTAERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, M.Y., N.Y. 10007 TELEPHONE: CORTLAND 74590 


ibe 2 Siiverman - direct 
ment if you covld? 
Yes. 
Could pu tell vs what that consists of? 


Well, this is a list of all the prime tire 


specials Cus will present in this broadcast seéscn,. 


This broadcast seascn? 

'73-'74. 

кр. HRUSKA: Апа simoly I think for inforratio: 
purposes and Filling in the testimony, your ислег, نانا‎ 
like tc offer this lst. in avidence. 

MR. TOPKIS: По objection. 


Tli: COUR’: Received. 


740: received in evidence.) 


МР. TOPKiS: I might ask, your Полог, is 


— 


any backup material avaiiaole on this? 
MR. HRUSKA: I think the backup material 


in the witness рох at the moment. 


Q г cather, locking at ^ hislist, that some of the; 


variety specicls rav» already been aired this season? 
A Yes. 
Q ‘пс that vould he-- 
Ti: COURT: Up chrceuch Perry Como. 


Up throug1 Perry Como, right. 


The next 3how will air this coming Monday, Bobby 


SOUTh: Rt! DISTRICT CC'URT REPORTERS 
UNI ED STATES COURT HOUSE 
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| i jbe 3 Silverman -direct 4741 
1 i 
| Van and Elaine Joyce. 
{ 
3 ! I wat saying that we presented six pilots for 
| 
! 
4 | prospective series. Three of them to be called star 
н 
51 dominated show where you know, you think you have a piec: 
| 
| 
6 | of talent and you try to develop a show to showcase the 
| 
7 talent. 
li 
3 The othar three shows are what I would term 
ӯ producer donated concert variety shows where vou 22-е 
E ‘ЕВ = сопоерсоё iées, vou deveioz a proczcem st-vccctore 
:} and chen you go absit casting it 
12, thia. the perfec: example of a concep- з-у: 
i sould be Laugh In or Чез ilaw, vou know, where the csasept 
etual: mé Starvs out of manuy of the people involved. 
] 
L › Coulc vov iderttify on this list the concest sow! 
"4 1 
3 зла pacheor ithe personality shows 
8 
| S , 4 ез. ' 
I 
9 ahja trat гозо of pilots which you mentioned? 
‚ў . А “he 15:2: perzosci.tv shows are Cass C12 ot, 
& | Lilly Temli:. anc. i'obby Van and Slaine Jones. 
el М тро th:2* concept shows are The Shape of Things, 
2 The Orange i-lossom Special aad Oh, Men, Oh, Jonen. 
«3 The Sh: 5 of Things was presented in October. 
Н 
ч 
26 | "ne Orange ! osson Special which was presented the week 
% i before ihantsgivi:.y and Uh, Mon, Oh, Women, which will be 
ү 
M 
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taping in February fr presentation in March. | 
Again, these shows, what we did was start out | 

with a concept and then went and cast them. | 


Q What is the concept of the shape of things? 


| 
| 


A The shape of thinc-^ vas a show that was conceive 
produced and produced and performed by women. You xnc«, i: 
was a look at society today through the eyes of women and .5 
such it was kind of an innovative hour. | 
Q ilow about: the Orange Blossom Special? | 
A The Orange Jlossom Special was an attempt to ао 


а comady variety show with country music flavor. 


Q And how about Oh, Men, Oh, Women? 

A Oh, Men Oh, Women, is a review about love and 
no relations between men and women, single, married divorced 
It will be a rotating, a difference host each week. Five cr! 


gix recurring comedy sketches and a musical wrap around. 


—— ——MÀ— 
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Tür COURT: ‘What does that mean, a musica. wvap- 


around? 


T.i WITNESS: It means the hestest one weak wou: | 


be Doris Day and she--she would front the show, would per- 
form some musical numbers and do the lead-ins to some 
comedy sketches and production numbers. 

Again the theme in this case is love. 

Q You talked about what you believed to be presen: 
program imbalance, and you just talked about using the 
variety special and particularly the pilot special as a 
means of addressing or correcti.g the imbalance. 

Could you tell us what other development efforts, 
it any, you are engaged on to correct thie imbalance? 

A Yes. 

The major source of program development is in the 
variety form is the summer schedule. It is -`. plan to 
present at least four, probably five variety snows this sum- 
mer. Че find that to put a show on the air for five or six 

weeks, if it works, you have a great opportunity to bring it 

pee in mid-season, in January. This is the way Sonny and 
Cher got on the air. They were given a five-week trial run 
in August and were so successful that they returned the fol- 
lowing January in the prime time schedule. 

We haw six different projects we are evaluating 
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for the summer. There will probably be a couple of more 


added in the next few weeks. | 


We are seriously thinking of personality dominate, 
variety shows starring Cass Elliot. This would be а сопесу | 
variety show produced by Peppiat Aylesworth. 

Q This is for the summer? 
A Yes. Че are talking about another variety show 
with kind of a country feeling to it starring Charlie 
Pride, the black country music artist. 
Q Could you spell that? 
A P-r-i-d-a. That would also be produced by 
Peppíat Aylesworth. 
We have заа meetings the day before yesterday 
with McClean Stevenscn's manager to do a comedy variety 
Show with Arrie Rosen producing it, a show very much like th: 
Carol Burnett Show which would be a five or six week 
replacement for Carol Burnett, Saturday night at 10 o'ciock. 
Че are today doing a tape test, audition rael, 
with three youngsters called the lludson Brothers, ranging 
in age from 18 to 23. They are a very obscure, unknown 
act. I think they made one or two records in England. They 
are kind of a combination of the Beatles and the Marx 


Brothers, believe it or not. i think we have something that 


could be very, very, very interesting, and they could prove 
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to be a very popular group. 

We are doing this tape test television industry 
today, Alan Jlythe and Chris Beard. They have designed a 


concept for these three youngers, that kind of an early 


embyronic talent, the kids are embryonic and develop a 


highly structured variety show. 


| 
| 
1 
| 
evening hell's a popping. Пеҝе is a case we would take 


This is what we did for Sonny and Cher. "hen 
the Sonny and Cher Show first went on the air, because they 
had no experience fronting a weekly variety show--the show 
is a highly structured affair. 

You don't want to throw, you know, a group of grepn 
kids into the breach. We have very, very high hopes for the 
Hudson Brothers. 

In addition to that we are talking to Chuck 
Barris about doing а half hour version, a contemporary 
1974 version of the ilit Parade where we would juxtapose 
contemporary hit songs with favorites of the past. I'm 
trying to think if I left anything out. 

We are talking to Jimmy Coco, who came out of 
Calucci's Department, for our network. Who has a long апа 
distinguished list of Broadway and motion picture credits 
about doing a one-hour comedy variety show. 

Q Is he in the Neil Simon play? 
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A Yes, Last of the Red Hot Lovers. From this 
group of projects--we will recommerd four hours, four to 
five hours of variety programs for the summer schedule. 
Anyone of these shows could be a candidate for the mid- 
season. What we do in a case like this, we put a show on 
for five, six weeks in the summer, we have an option to co 
to series in January. There's a series option involved. 
What we are not doing in the summer is filling time periods. 
I might add to that---I might add a development effort of 
this kind is very ambitious and costs considerably more 
than, say, you know, ordering Dan August reruns or wheat 
have you. I think it's a terribly important that the summe 
has been and will continue to be a major source of > 
development. I look at our summer schedule. Sonny and Cher 


came from the summer, Hew Haw came from the summer. It's 


a fine way to introduce new people to the American public. 


Q Is Weellaw still on the air? 


A Yes, it is in National syndication, I believe 
about 220 stations. 


Q You had mentioned before the variety special 


pilot device. 
Сап you please tell us of any notable musical 
variety stars who have come out of that format and are now 


on prime time television network programs? 
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A Yes, Flip Wilson care out of a pilot special, 
Laugh In came out o: a pilot special. 

Q All right. 

You had mentioned a couple of names in your 
list of program possibilities to fill your four or five 
slots this summer. Опе was McLean Stevenson. 

A Yes. He's on MASH. 
Q He's on MASH? 


Yes. 


Q Which is a what? 
A 


It is a half hour situation comedy. It is sched 
on Saturday night. Та the case of McLean, he has a very 
good career on МАЗИ. Не wants to become a variety artist. 
We think potentially he can be of more value to our network 
іп a variety show, rronting an hour variety show that he 
would be as part of an ensemble on MASH. 

Hopefully’ he will have a shot this summer to 
prove himself. 

If it works out, what he would do is finish his 
third year of MASII--they finish shooting by January--if he 
has à successful run this summer, he could end up fronting 
his own show ua early as 1975. 

Q Why won't any of the programs on this summer be 
on any earlier than the regular season than January? 
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A ‘Well, we set our program schedule in late March, 
early April in order to get a schedule on the air in 
September. 

Q That's for the fall schedule. 

A Right. 

Q I see. 

A So we set the schedule before any of the summer 
shows will go on. I should mention a couple of these pilor | 
specials are very active candidates for the fall schedule. 

Q Are any of the pilot specials candidates for 
this summer other than Cass Elliot? 

A Yes, possibly Van ard Elaine Joyce. 

Q Could yon tell us who they are? 

A Bobby Van and Elaine Joyce are a couple of 
Broadway performers. She starred for a couple of years in tfe 
David Merrick Show Sugar, the title role. Bobby Van was 
the Star of No, No, Jannette for three, four years, very 
talented musical comedy performers. They sing, they dance, 
they Go comedy. This is the first time that they have ever 
worked together professionally. So what we are doing this 


coming Monday sight at 10 o'clock on the full CBS Network 


is tryinc out a brand new act in prime time, ín season. 


We are very pleased with the way the special came out. It 


is the first time they ever performed together. 
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All right. 

I think you aluded to this before, but i would 
like to get this very clear in the record. What are your 
plans for the airing next season of the various musical 
variety programs you have just referred to, whether they be 
pilots that are being aired this season or summer replace- 
ment programs which will be on, of course, during the 
summer? 

What are plans in terms of numbers? 

A Out of the pilot program, this season pilot 
program and next summer's variety effort, we will increase 
the number of variety hours on our schedule by one, rossibly 
two hours. | 

THE COURT: Per week? 

TIE WITNESS: Yes. If we don't--we are talking 
about a total of ten or 11 possibilities. If we don't come 
up with one or two, there will be somebody else testifying 
here next year. We think with that kind of a ratio we 
should be able to come up with a few of them. 


I think the only thing that we have--we have а 


very successful schedule. You need a place to schedule 


them. You have to have program fall out. I have yet to 
see a season go by where there isn't plenty of that. 


Q Mr. Silverman, what is your opinion regarding the 
i 
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necessity in sustaining a musical variety ргосгат for a 


star performer? 
А I'm sorry. I didn't-- 
Q Do you think you need a star personality to 
carry а musical variety program? 
A Not necessarily. As I explained before, a variet 
program falls into two categories. You know in the case 
of a star dominated show, you need a show. In the case of 
a concept program, which is a producer dominated show, you 
don't need star. When ilee Haw was on the air, there were 
no stars to speak of.  Laugh-In was a form--the form carried 
the show, not Rowan and Martin 
You and I could have gotten up and pointed to the 
various people. There's a case of where the form made the 
show work. So that a star does not necessarily have to be 
part of a successful variety show. 
In the cese of the producer domireted variety 
shows, the shows enc up building nine stars. Goldie 
lawn before she was on Laugh-In was an obscure dancer and 
one season on Laugh-In and she was a major star and is now 


one of the biggest picture stars in the country. 
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Q Mike Dann testified when he was here to tho 
effect that the roots. of variety talent are dying or 
have died. 


Do you agree with that point of view, Mr. 


Could you tell us why you disagree? 

А Well, I think some of the things that -- that we 
are talking about, heve discussed this morning, certainly 
represent roots. Ір the television -- if you carve out 
an hour on December 17 for a Bobby Van, Elaine Joyce, I 
would consider that roots. The pilot specials, the summer 
development, you have another phenomenon that has developed 
in the past four, five years, which are the talk shows 
on televis’ 5n. Aisde from the Tonight Show, Cavett Show, 
Mike Douglas, Merv Griffin, Phil Donahue coming out of the 


mid-west. Maybe haif a dozen different talk shows which 


out anc do their thing. 
So far as ureas outside of television, I think 


what has happened in the past ten years ів that -- if апу- 


enable young people, relatively unknown people, to get 
t 


thing, the number of places where young performers haVe an 


opportunity to do their thing is probably increased anywhere 
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from 30 to 30 por cent. 

THE CCURT: What kinds of places? 

THE WITNESS: Well, what has happened is that 
the personal appearance field has kind of moved from the 
big cities into the more suburban aras and into the rural 
areas. Alchouch there may b» some very important night 
clubs like the Copacabana that have shuttered, what has 
happened is that there are places like the” Westbury Music 
Fair, there have bsen Diner Clubs that have entertainment 
like the Meadowbrook, there have been }>tel chains that' 
have opened up like the Fanada Motor Inn, the Holiday Iar, 
the Sheraton chain. 


I think the Ramada group is a perfect example. 


Ten years ago there were like 64 Ramada Hotels and now ther 


are more then 5С0. I might add that 90 per cent of all 
of the Ramada grov», you knov, have rooms where there is 
musical entertainmsnt. The entertainment can range from 
you know, something in an organ to a combo. This 
entertainment -- this is entertainment and also provides 
music and everythiag for dancing. 

Anothe:; thing -- 

THE COURS: You are talking about rooms. That | 


is your definition merely of the population that is exposed 


to this entertainment? 
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THE WITNESS: That ís right. 


THE COURT: You are talking about enterta.inxen. 


that takes place in the public parts -- 
THE WITNESS: That is right. 


THE COURT: Liv. entertainment? 


THE WITNESS: Yes. It will vary from a little | 


organist to a rock end roll combo, to a larger group, you 


know. 


I think certainly another thing that has happen 


very, very important, is the development of a Playboy 
chain that -- I thirk that the number of Playboy Clubs 
and restaurants, hotels have increased tremendously in the 
past ten yecrs. Г should add in any one of these Playboy 
situations there are at the very least three rooms going 
at any cne time. Tbis is singularly the Playboy Clubs 
and hotels have ended up being -- presenting the greatest 
opportunities for young comedy anl comedy musical personal- 
ities to get some sxp^sure and recojnition. 

It becomes terribly important to the booking 
agents. You Вау» coffee houses that are springing up 
all over the plece. There is a young lady that has made 
the cover of Newswaek Magazine, I believe it was Bette ма. 
a sma h at the Palace. 


In a matter of a year and а half, two years ago 
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she was working in a place called The Baths. I think thet 
is the aame of it here in New York, some little joint in 


the middle of novhere. 


о Are you by any chance talking to Bette Midler 


about a variety program? 


A No, she already has a deal with ABC to do a 


couple of specialis that could lead to a weekly situation. 


aaa 


I think here is а case where,you know, she was obscure, wor! 


TTETTIES. 


in this off-Broadway situation and in a couple of years 


later a major network special deal and is breaking all 


О 
is 
———— M 


records at the Palace. 


Ca:zteinly look at Barbra Streisand. Barbara 


Streisand got her start ina small club called The Blue 


Angel, as did several other pe:formers and now is a super- 
v 


gtar. 

Wayne iswton got his start in some small mid- 
western, southwesterr room, his agents were telling ше. 

I juet think rhat there are situations all 
over the country, in big cities, in small cities alike, 
where situations that didn't exist ten years ago. 

Q You mentioned Cass Elliot before who has done 


a special for CTN and is one of your four or five poss- 


ibilities for summer replacement. 


ро you «now about the roots of that particular 
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talent? 
А Yes. Cass Elliot originally was part of a 
graup called The Mamas and ths Papas.. A coupls of yea. 
ago she decided she had enough of that scene, she wanted | 
to make it оп her own. Waat her manager had to do was to | 
create an act for her. Once you have a new act, you have 
to break it in somewhere. They took very, very small 5ock::, 
I think г year ago. The first booking of any kind was 
in a hotel in Pittsburgh. The name of the hotel escapes 
me. i 
That was a уггу small booking. She went on to | 
Mr. Kelly's ‘и Chicago,which is a room where young performer; 
have -- get visibility aad an opportunity to get some ex- 
posure. She was successíul in Mr. Kelly's. That led to 
her making a deal with us to do a special. Now she is 
in demand al]. over the place. I believe she is booked іл 
one of the big hotels in Las Vagas and is doing all of the 
major variety shows and, as I say, will probably end up hav: 
a summer show of her own on СВЗ. 
There із this root. system. This root system seil 
exists. 
The Westbury Music Fair, they will book people 


like Don Rickles, Sonny & Cher, апа on the same bill with 
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acen ھی‎ 


Rickles and Sonny i Cher, you will find relatively unknown 


сопедіапв or singers. 


There аха literally hundreds and hundreds of 


а а Ы Ж کے‎ 


— a= 


| 
music theatres and theatres in the round, Diner Clubs, coi: 


houses where young people can have a chance. This is 


lA Cmm ЗЕЕ. 


in addition to all of the things that I have discussed, 
you know, pertaining to the television media. 

Q Have you made any plans this early for any 
musical variety specials for next year? 

A Yes. We have already made a commitment tc do a 
Donny Osmond musical variety special. Donny Osnond is 
the secon ycangest member of the Osmond Brothers. This 
will be the first time he has appeared by himself on telc- 
vision, starring in his own one hour special. 

We have a deal set for Mary Tyler Moore to do a 
musical variety special. We are now talking to George 
Slauc*hte; about doirg а new version of Annie Get Y our Gun 
with Chor., We are in negotiation with Goldie Hawn to 
do a musical variety special next year. 

We also have a deal with Perry Como who will 
deliver three specials this season and three specials next 


Season, winter specials, Easter speciaj and a post-opening 


season special. 
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Our plans are very well along. We are vo-y 
proud of our specials effort. You know, two years ago we 
weren't doizg too much in that area and now I think ihat 
we have become the Wumber 1 network in variety specials. 
Q You mentioned negotiations with Goldie Hawn's 


agent. Are you in negotiations with anybody else for 


| 
specizis? | 


A Well, we are having some preliminary conversati 1. 
nov with the William Morris office about doing a variety 
pilot special witn Doris Day. We may have a similar situat ior. 
with Sandy Duncan who a lot of people forget is a dancer an 
a musical comedy star first and foremost. 

Q Does an hour of a musical variety program cost 
mora to produce than anhour of a story format program? 

A No. As a matter of fact, in most cases it 
probably is less. 

Q i would like you tc assume, Mr. Silverman, 
that NBC and ABC had developed the talents and the concepts 
to increase the number of musical variety shows on their 
network by, let's say, two to three programs each, and 
further assume that for some artificial reason you were not 
able to increase your own variety programing. Do you 
believe that under those circumstances you would be at a 
serious competitive disadvantage? 
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A Sure. 

MISS KRARSE: Could I have the question read 
back, please, your Honor? 

THE COURT: Will you read it back, please? 

(Question read.) 

MISS KEARSE: I object to the question on the 
ground there is no foundation for the assumptions in the 
question. I move to strike whatever answer has been given 

THE COURT: I really think that the question 
itself almost stated that by saying it was an artificiai 
reason. If there is a real reason, I certainly would be 
glad to listen to it. 

MR. HRUSKA: Artificial reason why CTM could 
not do the same. 

Obviously the reason I have in mind, your Honor. 
is the reason which we believe and we believe we have demon- 
strated in the case would eventuate in the case of a bypass. 

THE COURT: All cight. I assume the bypass has 
beenunsuccessful. 

MISS KEARSE: What is the foundation for the 
first part of the question,that NBC and ABC have increased 
their capacity? 


THE COURT: I am willing to believe that that 
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25 is а reasonabie possibility, just as CTN apparently at 
^ Ў tne noment is increasing its capacity. You may go 


chead and answer the question. 
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cross Г 
А Well, it would put us at a terr'bi: competitive | 


disadvantage. You know, the process of program development’ 
! 


in any form, whether it is comedy, varíety, dramas, it 
is terribly difficult and you have a situation now where 
there are three networks out for the same talent, the 
same creators and you ге saying that if they had access | 
to things that we diin't have access to -- I think that моц: ё 


be terrible. I мегл it is tough enough if everybody 


hae access. 

ME. HRUSXA: І have no further questions ол 
direct of Mr.Silverman, your Bonor. 
CROSS-EXAMINATION 
BY MR. TOPKIS: 

Q Just a very few questions, I think. 

You said that you talked with a number of peop.e 
for speciale for next: year. Have you by any chanoe 
talked with Bing Cro:by? 

A No. 

Q Anji you Laven't talked with him for the following 
year or the year after that? 

A No. 

Q So it wovld be a matter of total indifference 
to you whether or not Bing Crosby could sing White Christmas 
“or the next year or the following years, is that right, 
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except for your personal affection for Mr. Crosby? 


A I think Eing Crosby is terrific. The reason из, 


haven't talked to him is thet he has a long term deal witb 
NBC. 
I am delighted to hear it. 
Now, you mentioned Donny Osmond as a possibility, 
for next year. 
A That is a comaitmeant, ic is not a possibility. 
Q That is a commitment? 
A Right. 
Q What is his older :rother doing? 
А The rest of the gror» w ..l appear for about thr ғ; 
or four minutes. ile is the star of the show. 
The пала of the show is The Donny Osmond Specia. 
Q You have had this feeling for some years, I 
teke it, that there has been a dearth or an insufficiency 
of variety shows, is that right? 
A Well, I have had it for as long as I have been 
in the job, which is а little over three years. 
Q And “ing that time you have done your best to 
correct it? 
A Put Sonny & Cher on. 
Q And nothing else? 


No. Tho summer before last I put on four vari.et: 
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shows, David Steinberg, Melba Moore and CliftonDavis, 
Jerry Reed, John Biner. We had four shows on the boards last 


year all set to go, but there was а technicians' strike. | 


Q 50 you were -- 
A Writern' strike. 
Q Бо you were trying your best each year and what | 


you wound up with vas Sonny & Cher? 

А Yes, but to wind up with а show that is in the 
top ten -- Sonny & Сзег right now are the biggest variety 
personalities in the word, so I think it is a pretty good 
track record. I am delighted for you, sir. I am not 
speaking critically in the slightest. | 

I suppese you would agree with me that down | 
through the years, an awful lot of stars were developed 
on the borscht circuit? | 

A Some. Not an awful lot of stars, not a lot of 


variety stars. I think past the Milton Berles, and 


| 
Plip Wilson didn't come out of the borscht circuit and Sonny; 


& Cher. 
Q I don't think they would let him ín. 
A Вор Hore didn't come out of the borscht circuit. 


I think most of the people who have come out of the borscht , 


circuit are still in the borscht circuit. 
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— 


Q And а lot came out of burlesque, you agre. 


with me, I am sure? 


A Yes. 


— > ee 


Q And а lot came out of the legitimate theatre, 


== 


musical comddy? 


A And still do. 


` 
шш ee 22ے‎ 


Q ' Now, tell me, sir, can you name for us any tele- 
vision personality of today who had his training at the 


Ramada Inn? 


= :.._ جی ر چ 


سے رس — 


A Without taking a list, I couldn't, and I am not | 
going to ad lib. But I will say one thing, I don't know 


whether Wayne Newton came fron a Ramada Inn, but it was fron: 


= 
== 


a room very much like the Ramada. I will get the name of | 


ILLE. 


the place where he did come from. i 
Q Just so the record will be complete, who is Wayne 
i 


Newton? 


| 
i 
A Wayne Newton is one of the biggest singers in | 


the country in personal appearances. 

Q I wili take your word for it. I am not өмү 

ing it. 
I probably wouldn't even be able to appreciate 

a variety program in vhich the host was Alan Hruska 


and the guest star was that lovable Judge Morris E. Lasker. 
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I just suffer from deficiencies of taste. 
MR. 3RUSXA: Well, that sounds like a smash. 

Q Would CBS be willing m finance inat as а 
summer special, offhand? 

MR. HRUSKA: That is confidential, your Honor. 

Q Now, I take it that as of this moment, you have 
no new variety show planned for next year? 

A That's not true. 

Q Ext fall. 

A I just said that of the six that we are doing, 
there ere at least two very, very strong possibilities for 
the fall. 

Q Right, and you hope that the two strong poss- 
ibilities will develop into опа actuality? 

A Yes. I would hope it would only Ба none. i 
hope there will be no actualities. I think the greatest 
thing that can haprer is that we go into our scheduling 
meetings in March znd need no new programs, although I don "tz 


think that will happen. 


| 
! 
| 
{ 
| 
| 


| 
could happen from our point of view would be to say that we ! 
| 


Q The best thing would be to have no new variety 


shows? 


A I didn't say that. I said the best thing that: 


don't need any new programs of any kind. That means you 
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are tremendously successful. That has never happened 


before. 


But to just keep the record straight, of the 5 


shows that we have done, there are two very strong poss- 


ibilities for the fall scheduling. 

Q But if vou are lucky you wouldn't need them? 

A We wouldn't need anything. 

MR.TOPKIS: I wish you luck. I have no urthe 
questions. 

THE COURT: Miss Kearse? 
CROSS-EXAMINZTION 
BY MISS KEARS<é: 

Q Mr. Silverman , you mentioned talk shows such 
as Johnny Carson and Merv Griffin and perhaps Mike Douglas. 
I ал not sura I caught the whole list that you mentioned. 

Do you wctch those shows from tire to time? 

A Yes. 

Q And have you seen recorcing artists performing 
current hits on thcse shows? 

A Yes. 

Q Have ycu seen them sometimes performing newly 
recorded songs? 

A I think so. 


Q Are you aware that artists frequently appear fo 
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зсгіе on those shows? 

MR. HRUSKA: Objection, your Honor. That is 
irrelevant. 

THE COURT: I don't know what the term means 
so I can't rule. 

Q Do you know what scele means? 

A ` Yes. 

THE COURT: I don't. 

Q Will you t»11 us what scale means? 

A Well, in this context I have been led to -- we 
don't have a show of that kind cn the air -- that people wi. 
go on the air and I think the minimum payment is $360 or 
$380 for a performer on the Johnny Carson Show. 

THE COURT: Scale тегла a minimum? 
THE WITNESS: “inimun. In this case it woul’ 
be, I think it would bə actually the minimum involved. 

Q Are you aware that artists frequently perform 
for scale on shovs oí that sort? 

A So I am ied to believe. I don't have any 


direct experience. As ї say, we don't have any programs 


of that kind on the network. 


Q Have you seen the late night rock concerts on 


ABC and NBC? 


A No, I don't like those shows. 
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redirect 

Q Did you haopen to see the Merv Griffin Show 
last night on which a performer and writer of music named 
Tony Orlando was performing опе of his current hits and ho) 
up the album ir ^ ^ài-^ it was recorded? 

A No, Id. o't. 

Q Did you know that Tony Orlando is a former vice: 
president of two of CBS music publishing companies, namely 
April and Blackwood? 

^ I don't know who Tony Orlando is. 

MISS KZAFS):: No further questions. 
КЕРІРЕСТ EXAMINATION 
BY MR. HRUSKA: 
| Q Is there, in your judgment, any rcalistic poss- 
| ibility whatsoever that “TN's fall schedule in the 74-75 
season will be identical to the schedule you are now runninc 


| 
| A No. That is wishful thinkine. 
MR. HRUSKA: No further questions. 


THE COURT: Thank you, Mr. Silverman. 


(Witness excused.) 
| 
! 


MR. HRUSKA: Now, your Honor, I would like to 


1 
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FRANKLIN РТСНЕВ, recalled аз a witness, 


having been previously sworn, was examined and testi- 


fied further as follows: 
FURTHER DIRECT BXAMINATION 
BY MR. HRUSKA: 


Q Dr. Fisher, I think Mr. Blumstein opened up 


ae tm, nnm tm 


the examination of Mr. Nathan by asking him whether войе 11] 


of significance was about to happen. 


I would like to ask youessentially the same 
question. Is something of professional significance "— 
to happento you? | 

А Yes. In two weeks tomorrow I will receive tne | 


John Bates Cla.’ Award of the American Econonic Association. 


Q And could you tell us what that award is given | 


i 
for? 
A Yes. The John Bates Clark medal is given once + 
two years to an economist under the age of 40 who has made | 
a significant contribution to economic science. | 
THE COUR: Is that a university award? | 
THE WITNESS: No. It is a professional award 
from the American Economic Association. | 
Q What is the Ameı ican Economic Association? | 


A It is the, as its name implies, it is the 
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general professional assoc'ation of economists in this 
country. 

C Since you testified here last May, have you 
undertaken any further work in preparation for today's 
testimony? 

А Yes, I have. I have read the transcript of th 
trial for the time after I testified and for the period cf 

time when I wasn't actually here and I was present during 
the testimony of Mr. Nathan and the testimony of Dr. Steine 
so that I have either read or been present at the testisory 


of .il the ASCAP aad Bil witnesses. 


Q Mr. Nathan and Dr. Steiner gave some testimony 


regarding their views as to whether the per use rate schedu: 
which may be estabiished in this case would operate as a 


ceiling price. 


Do you recall that testimony? 


Yes, I do. 


Do you agree with it? 
No, I con't. 
Could yo. tell us why? 


Well, 1 would like to sepa:ate my answer into 


A‏ ی س 
Lan‏ — 


a discussion of published music on the one hand and of music 


Written for the prcgram on the other, and let's start with 
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published music. 

Both Mr. Nathan and Dr.Steiner agreed chat 
there would be withdrawals under the per use system. Mr. 
Nathan said that there would be massive withdrawals if the 
rate was set as low es I think it came out to about one- 
third of the present distribution rate and he agreed that 
if the rate was set high owners of the rights to particulari: 
unique music such a3 Irving Berlin would withdraw in the 
hopes of bargaining for higher prices for their music and 
he essentially agreed that in between there would be greate: 
withdrawals the lower the rate was set. 

Dr. Steirer also agreed there would be with- 
drawals but he wholly failed to comment when he testified 
on the ceiling price about the effect of the withdrawal 
right on the question of whether the per use rate would 
operate as a ceilinj price. 

Now, th» thing about it I think is this -- if 
the per use rate is set at some given level, there will be 
music withdrawn by copyright proprietors who believe that 
they can command more than their level for their music. 

I think thoss proprietors have to be judged, 
assumed to be the best judge of their own interasts, they 
will be withérawing for the purpose of negotiating higher 
prices, negotiations will take piace with them at higher 
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prices than the per use rate; negotiations will take 


place for non-withdrawn music at lower prices or at the 


same price as the per use rate, but there will be negotie- 


tions both above and below. 

Now, there are two sort of further thincs I 
think about that. 

One has to do with what we might call realy 
fungible music, music that is really interchangeable with 
other music. 1 am not actuaily <amiliar with either of 
the songe April or Misty that Mr. Chiantia discussed in his 
testimony, and I suppose if they are realiy interchangeable 
I am just as happy if I am not familiar with them , but it 
seems to me to be clear that what Mr. Chiantia was saying 
about those songs was they are not going to command a 
very high price in a competitive market; that the existence 


of a lot of close substitutes for a piece of music is 


ар ——M M —— AM — — e 


simply going to prevent the competitive price of that pieces. 
of music from being very high. 

Now, I think it is fairly clear and Mr. Nathan 
testified that copyright proprietors on the hole menber; 
of ASCAP are on the whole happy with the present distributiop 
rates. 


I think that has to mean that the proprietors о! 
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music which is vastly interchangeable with other music 
are happy because they are getting more than they wouid 
in a competitive market for their price, that $800 
is above the price for really interchangeable music. 

If that is so, and I think it is so, then 


provided that the per use rates are set anywhere near the 


current distributior rates, it: is probably going to be tru: 


that the price of really fungible music will be below thc 
per use rate, but the price of really fungible music is 
going to be below that rate whatever the per use rate is 
set at. That ís a ferture not of the effect of the per 
use rate on the price of fungible music, but the fac: that 


the price of fungible msic is, in any case, very low. 
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The other feature about published music has to 
do with Dr. Steiner's testimony ir which he digagreec with 
me about the self-correcting nature of the system. I had 
testified in May you will recall that I thought it didn't 
matter very much where the per use rate was set beceuse it 
would be self-correcting if it were set low, there would be 
with.rawals and bargains would be truck above; if it was 
set high, there would be fewer withdr.w;.: but bargsins 
would be set on the whole below it. 

Dr. Steiner said he didn't think chat would be 
true. He didn't actually, as I say, discuss what the effect 
of withdrawals would be on that process in his testironv 
but he said that he thought that there would be only one 
direction and that would be downward. 

I thinkwhat he had in mind there was a process 
vnich is really rather different from the process that I 


have in mind. 1 think what Le envisaged was that the per 


use rete would be set, there would be bargains struck 


below the per use rate for music still in the repertoire 
and thon the following year the Court would look only at 
the bargains struck for music in the system and finding 

that that was low»r than the per use rate originally set 


would lower the per use rate toward the average of t 2 


рахда! :::, 
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But there is го reason “ћу that has to be so anc 


I don't think that's the way the system cught to be operate: 
Because-- 

MISS KEARSE: Excuse me. Your lionor, I would 
like to object at this point and move tə strike such por- 
tions of the testimony as characterizes what Dr. Steiner 
neant. 

He was here, he could have been questioned abou: 
what he meant and I don't think it is prover. 

..P COURT: I won't strike the testimony but T 
will accept it only as Dr. Fisher's explanation of or con- 
ment on а certain hypothesis which I don't necessarily agre: 
with was demonstrated to me by Dr. Steiner. 

A Anrvway, I think it is wrong to suppose that in 
setting the per use rate for a future year the parties, if 
it is cone by negotiation or the Court, if it isn't, are 
setting the ice for music which has been in the reper- 
toire in tne previous year because depending upon what the 
per use rate is set at there will be withdrawals of some >f 
that music or if it is set higher, some of the music pre- 
viously withdrawn will come back into the repertoire. i 
think the appropriate thing to do із to lock in the settin;| 
the price of music which is under the per use syster. is tc 


look both at bargains struck under the rate and at bargains | 
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struck above the rate. The bargains struck for withdraw 
music and to : су to arrive at some kind of fair average 
price for music. 

Th.ore ів no reason, if that is done, why the 
per use rate that is to drop, although I say again that i. 
the per use rate does in fact drop what will happen is that: 
more and more things will come ovt of the system and more 
more bargain: will be struck above theper use rate. 

Til COURT: In other words, you think it might 
rise or fall and that's what you meant by 3eif-correccing? 

THE WITNESS: well, 1 neant two things by seif- 
correcting, your l'onor. ne was just “he proposition that 
if it falls there will be fewer picces of music negot‘ ated 
under it and the other is the proposition that there is no 
reason why the varties cr the Court have to operate it in 
such a way that it falls. 

They сап take into account the bargains struck 
outside the system as well. 


Q Now, a good deal of what you hav? just said, 


Professor Fisher, depends on their actually being withdrawis 


Am I correct in assuning that you believe that there wil. 
in fact be withdrawals from the system? 
A Yes, I certainly do. 
Q Could you explain why? 
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2 A Well, as I have said, I think both Mr. Nathan 
3 and Dr. Steiner agreed that there would be withdrawals. 
4 Dr. Steiner had less trouble with that, I think, than 
5 | Mr. Wathan did. Mr. Nathan agreed that if the price was 
6 set as I said before too low or very low there would be 
7 massive withdrawal3; if it was set at a high price, there 
8 would be withdrawals by such composers as Irving Berlin anc 


9 that in between there would be an intermediate range. 
10 Now, I think that is right. I think that peopi: 
n will withdraw if they think they can command more for their 


music than the per use rate алд I think that they ought to 
know, so to speak. 
THE COURT: You mean they ought to be credited 


as being right about their own interests. 


THE WITNESS: That's right. Wow, I realize that | 
Mr. dathan testified on a couple of reasons why it vas tha: | 
that mightnot happen. He said, I believe, that two thinss-4 


one was that. if someone withdrew he would be so to speak, 


giving bad signals to CBS; he would be saying, І am going tii 


be hard to ceal with. | 


| 
You know, I am going to hold out for a high price! 


Well, I find it hard to see that happening. Suppose that tli 


price is set relatively high гла proprietors of fairly ur 


L٤ 


music attempt to pull out. I find 1% hard to imagine, let’: 


say, that Irving Berlin or Richard Rodgers or ви Bachrach 
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command a higher price for their music than some, than the 
price that is commanded in general for mosc other music 
and I find it hard to see that a producer who wants to use 
such music, а producer for instance who wants White Christ 
mas is going to say, you know, I am not going to go near 
the phone. fle is going to want a higher price for that. 
That's bad news. I am not going to negotiate it. 

The point about music which із not substitutabi- 
for other music is that it can command a higher price. Wh: 
more, proprietors of music withdrawn from the system, if 
they are afraid they are going to give off bad signals, an: 
leave a lot of information in the system. 

They can if what they want to do is command 
a high price for cartain kinds of music but are willing to 


let the music go for other kinds of music at a lower rate, 


{ 
i 
| 
| 
| 


they can put a sch2dule of prices in the computer system; 
they can put in a notice that says, you know, call me if youl 
are going to use it in such and such a way. 

It is hard to imagine the phone call is not 
going to be made. The phone calls get made anyway in order | 
to secure the synchronization rights. The phone cails-- 
its hard to imagine a producer who really wants to use a 
piece of music not bothering to pick up the phone to find 


out what's going to happen. 
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Now, Мг. Nathan also made ancther suggestion 
about why that wouldn't happen, a somewhat similar sugges 
tion. 

He suggested that it might be the case not that 
producers would stay away frcm proprietors of withdrawn 
music because they thought they might have to pay higher 
prices for that transaction but that they might stay away 
from propri: “ors of withdrawn music because they would 
hope t? force the proprietors of withdrawn music back into 
the system. 

I think for example it was, an example was put 
to Mr. Wathan in which something like 14 sets of people 
withdrew and Mr. Nathan said, well, but suppose that the 
producers in effect gang up, is my language, not his, anc 
deal with onlytwo of them--then people considering withdraw-. 


ing will say, well, my chances are only one in sever that 


1 
f 
| 
| 
| 


they will deal with me. 
It was very hard to see how that can happen. Тһе 
people who withdraw, particularly the first people who with-| 
draw. will be the people for whom there is not a lot of 
substitute. It isnot possible for producers, particularly 
a large number of producers, to say, well, we won't use 
White Christmas; we will use the Beatles instead. 
THE COURT: Well, you wouldn't use the Beatles 
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instead but suppose you used some Christmas Carol or 
something like that. 

THE WITNESS: Well, there are not very many-- 
there are some Christmas Carols which are not in the publi- 
domain. But there are not very many that the public 
expects to hear Bing Crosby sing but in any case, I think 
the point is that the opportunities for making that kind of 
substitution by ganging up appear to me to be very limitec 
and the possibility of forcino people back into the fold 
this way--aside from that, it would take a lot of concerted 
cooperation on the part of the producers, that strikes me 
also as very--— 

THE COURT: I am sure I understand you but to be 
certain and for the record I wnt to establish that I do. 
That you believe that the dynamics of the situation just 
based on ordinary economic considerations are that the 
writers of unique music will be the strongest candidates 
for withdrawal because they know that there is the greatest 
demand for their music; they will be the first, therefore, 
to withdraw, so that if CTN were going, as a bargaining 


tactic to try to apply let us cail a boycott approach, it 


would be the most difficult tc do it with these people and 


it would be highly unlikely? 
A That's correct. I think Mr. Nathan said that a 
SO'JTHERN DISTRICT COURT REPORTERS 


UNITED SYATES COURT House 
FOLEY SQUARE, N.Y., N.Y. 0007 TELEPHONE: CORTLAND 7.4580 


jbe 8 Fisher - direct 4779 | 


good deal would depend on the experience of the first people! 


who withdrew; that if they had a good expe: tence, others 


would follow. 


THE COURT: Do you agree? 

THE WITNESS: I certainly would agree and I think 
that the experience of the firs: veople to withdraw is going 
to be the experiance of the pecpie who are in the best 


bargaining position for the use of their music and that 


their experience will in fact be good. 


Oh, perhaps I could add something. 


D Q Yr 


A I was off at the top end on withdrawals of people 


with unique music. 


I ought also to comment on something Mr. Chiantia 


said about fungible music which I am, which I commented abcu 


earlier. 


What he said in discussing Misty апд April was 


that he wouldn't withdraw April from the system because if 


he did he wonld know that he would be competing against a 


vast reservoir of works which include such things as Misty 


and he wouldn't want to be the first to withdraw because he 


would have a bad experience if he did that. 


Well, I think most of what Mr. Chiantia is talkin 


about, as I said before, is the fact that he doesn't want 
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to be out there with his song Apri) competing in a world 

in which he has to compete on price with Misty. I believe | 
he said you are going to use the price of Misty as a ceilin 
price and you аге not going to take April from me if you can 
get Misty for less. I think th.t із фібе true but that 
doesn't have anything to do with the per use system. It ! 
"€ something to do with price competition. 

Nevertheless, as I said before, I think that the 
proper way to proceed is to set the price in the per use | 
system sufficiently high at, let us say, something like | 
the present distribution rates, sufficiently high that it 
isn't an effective ceiling on the price for really inter- 
changeable music because one is fairly sure that the price 

of really interchangeable music is going to be low in any 
case. 
Q I think you have just obsoleted my quotation from 
Mr. Chiantia's testimony. That was the part I was going to 
read. 
Let's turn, then, to music written for the prograp. 


Do you have a view as to whether or not the per 
! 


use rate would ореггёе a ceiling with respect to such music? 


А Yes, I certainly do. 


Well, let's start with Mr. Nathan's testimcny on 


this point. 
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What Mr. Nathan said about this was that the-- 

MR. TOPKIS: If your Попог plaase, whatever ti 
witness’ views or recollection may be as to what Mr. Nath.. 
said, he wasn’t asked about that and while I wait eager): 
for every word from Dr. Fisher, I think he still must be 
answering the question. 

THE COURT: May I ^ear the question. 

(Question read.) 

THE COURT: Why don't you give us your views 
first? 

THE WITNESS: I cant quote you the page nunber, 
Mr. Topkis-- 

THE COURT: That is not--I don't think Mr. Торхї= 
is challenging your recollection of what Mr. Nathan said. 

If you would give your own views first and thea | 
comment on what-- 

THE WITNESS: Well, Т'11 be answering no. І 
don't believe that it will operate as a ceiling for music 
written for the program. I think I'll go into it in detail 
іп a moment. I think that to a large extent it has nothing 


whatsoever to do with the price о? music written for the 


program except that the shift from the blanket system to the! 


per use system would tend to increase the price of music 
written for the program because it would remove the compe -- 


tition of published music now priced at zero, as far as 
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the producer is concerned. ага change ít to the competit: 


of published music priced at some ining more than zero. 
THE COURT: You mean zero at the margin? 
THE WITNESS: Zerc at the margin. 
Can I чо on now? 
THE COURT: Yes. 
I just want to ge* your own views first and 
ther if you want to comment cr the views of the other two 


witnesses, that's all right. 
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A Okay. Mr. Nathan said about this that since 
would be contract N objectiva to reduce the prioe of mus. 
that it would reduce the price of music--it would reduce 
the budget which it gives to the producers, the producer: 
were the lower budget would be in a stronger bargaining 
position vis-a-vis composers. 
This would result in the price of music vritt: 


for the program goíng down. 


I think tha? demonstrably falls. Take aa exan;' | 


that was presented to Mr. Nathan. Suppose that the curren: 
arrangement is that the composer is receiving $2,000 for 
writing the music and he stands to receive when the work i 
performed a thousand dollars in respect of ASCAP distri- 
butions. 


He's getting a total of $3,000 for performing 


Now, I agree with Mr. Nathan when he testified 
that CBS is an intelligent logical economic entity who wil 
seek to produce the best bargain that it can, but it doesn 
.seem to me that in the new situation CBS is going to be 
anymore intelligent, logical and economic than it is now. 

If the writer will accept less than a total of 
$3,000 for perforning those services, then he would be wi? +. 
to accept less than $3,000 for performing those services 
now and the bargain would have already been struck. 
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X think it is misleading to talk about that i- 
terms of if CBS could squeeze him, they will be sSque3zin? 
him now. It is CBS who wili be able to strike no harder 
bargain than they сап now. 

That is what the writer is willing to accept. 
If ors looks at what will happen to music written for the 
program I think there are three effects to consider. 1 
think there's a big effect that will tend to raise the pric 
of music written for the program and I think there are tuc 
smaller offects which will tend to depress it. 

It is hard to know where to come out on walance, 
but I think the most probably effect will be to rais? it. 


Let me say why. 


Currently when a producer bargains for music 


written for the program, he has a choice between paying 
something out of his budget ас a positive price for the 
creation of that. music or taking published music for a 
price which he perceives to be zero because it is zero 


at the bargain. 


Under the per use system that choice is going to 


be altered. If he takes published music he will have to 


pay for it. That means the price of the substitute, the 

clearest substitute for music written for the program is 

going to no longer be zero but to be something reasoaably 
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substaatial. 
In that situation I don't agree with Mr. Jathzi 


that the per use rate will be used as & weapon, X thirk h 


said, to beat down the price of music written for the prc- 


gram. 

In fact, the shift cf per use will remove the 
weapon that can be so used, namelv the weapon of the 
zero marginal price which the blanket license now provides. 

That is the big reason. That's the reason why 
I think the price for music written for the program will х› 
up. 

I think there are also reasons to suppose that-- ' 
tendencies to push the price of music written for the pro- 
gram down. 

Let me take a minor one first. It is currently 
not the case in all situations that a composer when he 
thinks about this bargain knows in advance what he will d 
in respect of distributions for performance rights. In 
particular, if he is an affiliate of BMI, it is che case 
that the BMI system is sufficiently divorced from use 'hat .. 
is hard for him to know in advance what amount of money ind 
going to get for those performances. Пе knows it will be 


something. Не can estimate what it is. He can't know it 


with certainty. 
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That means that іп the example I gave in which ^. 
will get $1,000 for performance rights, he doesn't kaow it 
is zoing to be a thousand dollars. Пе knows it on the aver. 
it might be a thousand dollars, let's say, but he knows tho 
is some distribution around that. 

If composers are risk adventurers, that is if-- 
if they would prefar a certain rather than a fair bet which t 
comes--which averages the same thing, then it might be true 


} 
that even though the average expect to get under the presen: | 


system in respect of performance rights is a thousand i 
dollars, he might oe willing to accept a smaller amount of ' 
money than a thousand dollars in return for the certainty 
that he's going to get it rather than the uncertainty he "d 
to live with. | 

That's one possibility. | 

That's the possibility that I see affecting dire +r 
ly the price of--that a composer will demand for performing 
exactly the same sarvices which he now performs, writing the 
same music. 


He may, in fact, be able to get more because of 


the effect of the increase in the price of the substitute 


There's another effect which may mean that 
the bargains which get struck are bargains which get str >k 
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for different kinds of music or with different composers 
and they might be struck at a lower price. 

I think the easiest way to see this is the 
following: 

Suppose that in the example I am giving where itce 
composer stands to make a thousand dollars in respect of 
performance rights, suppose chat in the new situation con- 
tract Ч were to give che producer a thousand dollars e»t 
in his budget and the composer were to say to him: I now 
want a thousand dollars directly because I am not getting 6 
indirectly. 

What will the producer do? 

Well, it is a well-known technique in economic: 
to divide the effects of a price change, and in this case 
it is the changa of the price demanded by the composer up 


by one thousand doliars, into two parts, one called the 


income effect and the other called the substitution effect. | 


i 


С . } 
The income effect occurs because when а price чсе! 


for something yov are buying, it in effect affects your 
reai come, you are poor because the things you are buyin 
have gone up. 

But in the example I have just spoken of, con- 
tract N has exactly offset that by giving a thousanc dollars: 


| 
to the producer. That leaves as the only effect of the price 
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change what is calied the substitution effect. It is a 
basic therum in economics that so long as any substitution 
is possible, there will be a movement in demand away from t: 
соттоду whose price has gone vp considering only the sub- 
stitution effect. 

Now, putting that into the language of the prese:t 
case, that meang that so long as any trade offs are possibl: 
between the music which is being bargained for and other 
music or other composers or between music and other inputs, 
the producer is going to say to himself: Yes, I have got 
this extra thousand dollars but the price of music hes gone 
up a thousand dollars. Do I really want to accept the 
extra thousand dollars all on the same music? 

If there's any way in his creative judgmer.t that 


he can spend it better, some other way, then he will. 


get struck and thax. the prices which he does pay for music 
for the program will from that effect go down. 
THE COURT: This is the other side of the coin 


of the testimony of the producers in this trial, is it not? 


{ 
i 
| 
| 
| 
! 
That will mean that a different set of bargains | 
i 
! 


Tür WITNESS: Indeed, yes. 

Q Mr. Nathan gave some testimony regarding the com- ; 
plexity of the per use rate structure that wou!.d have to be 
set by the Court ir the event that the parties could not 
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arrive at that per vse schedule turough negctiations. 

І would iike Ес asx you whether you agree with 
that testimony? 

A No, I don't. There's no reason why the parties 
in negotiating the per use rates or the court, if it comes 
that in setting it, has to duplicate the functioning of a 
competitive market in setting those rates. 

In a competitive market there will be vast nurte 
of bargains struck for individual pieces of music used 
in individuals ways at many, many different prices, but 
there's no reason why the per use rates have to duplicate 
those transactions and, indeed, I believe Mr. Nathan testi- 
fied that courts couldn't do that, and I believe he was 
right. 

The point is that if rates are set in suc^ a way 
as to simply be convenient, I think it would make sease to 
have it one standard rate for featured performances, 
another stardard rate for background and so on. 

Thento the extent that those rates do not repre- 
sent the outcome of a competitive market, bargains will be 
struck away from those rates. If the rates are too high in 


a particular instaace, there vill be a bargain struck below 


it. If the rates are too low in another set of instances, 


there will be withdrawal and bargains will be struck above .: 


SOUTHERN CISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLAND 74580 


Fisher - direct 478^ 
There's no reason why the per use rates have +o 
be set duplicate tne outcome of that process. They are ju: 
the beginning of it. 


Q What about the need for different rates for +... 


same uses of different songs? 


A Well, І don't think there is any need-- 

MR. TOPKIS: Excuse me, your Honor. Is that an 
economics question? 

MR. HRUSKA: I believe it is, your Honor. 

THE COURT: I think it is as much economics is 
some of the other things have been asked about, yes. 

I will allow it. 

THE WITNESS: Vell, that goes right into what i 
was just saying. First no need for the per use system to 
set different prices for different songs in the same use. 

On the other hand, there's no reason why it can't. It is. 
matter of what is convenient to the parties or the Court 
in setting the rates. 

To the extent that different songs in the same isb 
will command different prices, they will command different 
prices whether or not the per use system provides for thet | 
explícitly by having bargains struck at other rates. 

x Both Mr. Nathan and Dr. Steiner testified about 
what they believed to be the difficulties or I believe in 
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^r. Nathan's case the impossibility of the parties being 
ale to negotiate the per use rates cn their own. 

Do you agree with that point of view? 


THE WIT4ESS8: Мо, I don't agree with that at 


I think it is, of course, true that in those 
negotiations there are going to be genuine problems to be 
resolved, but I think that's true in negotiations of all | 

What I think the problems that Mr. Nathan testi - | 
fied about come from have to Jo with I think the erroneous 
perception that the per use rate is going to operate as a 
ceiling price. 

In my view, as I have testified, the per use rate: 
will be self-correcting in the sense that if the rate is s^ 
too high bargains will be struck below it. If the rate is | 
set too low, bargains will be set above it. That being so, | 
the bargaining over the per use rate is, in effect, just a 
matter of bargaining over where the rates should be set 


in the sense of how many withdrawals are going to be prompte 


I have my own views about, you know, what I thia! 


don't suppose that my views are better than the negotiated 
outcome of the parties and I don't see why they ought not tc 


be able to come to an agreement. | 
L| 
| 


a reasonable outcome of that procession should be, bat I | 
| 
| 
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Q In other words, you don't see any irreconciia»l 


conflict here? 


A No, I don't. 
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Q Sv»pose that on the average under the per 
uso system copyright owners end up getting less money than 
they now get. What economic significance would that ou'- 
come have to you? 

A X think that would suggest that on the average 
they are now getting more than the fair competitive market 
value of their music. 

I ought to say that although I think that 
might vary well be the outcome on the average, it strikes 
me as by no means clear that that will be the w versal 
experience of all copyright owners. In fact, I think it 
is quite likely that the owners of relatively unique music 


will get more than they now get. 


i 
| 
| 
| 


As I have already testified, I think it is quita 


possible that composers of music written for the prograr 
will get more. 
MR. TOPKIS: Could we have that answer read 
back, your Honor? 
THE COURT: Please. 


(Answer read.) 


Q Turning to the question of a bypass. Mr. Маёһал 


testified that he believed the 3M incident was confirmatory 
of his judgment that a bypass will succeed. 


Із that a point of view of which you agree? 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORT LAND 7-4580 


Fisher-direct 
NO, it isn't. 
Can you teli us why? 
A Well,with respect: -- т don't think Mr. Nathan 

knew the facts about the 3M incident. He testified that h: 
hadn't read himself the depositions or the CBS part of the- 
case with the exception of my testimony. ; 
I thinkhe was just mistaken in some of the por: 
For example, he didn't seem to realize that 


the amount of money, the amount of money being offered to 


some of the publishers to participate was substantially 


MR. TOPXIS: Excuse me, your Honor. I à&on't 
mind argument by counsel, but I really think argument by 
an economist, however distinguished, is inappropriate here. 
I think it is totally erroneous as a matter of predicate 
and I think it һе рз your Honor not in the slightest:. 

MR.HRUSKA: It is a matter of record in this 
case that music publishers, at least those within the top 
14 music publisher groups, received from 3M offer- that 
were either rough iy at or substantially above levels of 
wired music distributions from ASCAP. 


THE COURT: First of all, whatever an expert 


says when it is predicated on facts allegedly in the хесохс. | 
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is meaningful only if the facts described are correct. 
I don't know whether you are alking about whether Dr. 
Fisher's reference to the facts is correct or incorrect 
in your view or what you are trying to say is somathing 
else, Mr. Topkis. 

MR. TOPKIS: I take it Dr. Fisher is saying 
Mr. Nathan is wrong on his facts end, therefore, some con- 
clusion follows. I don't see how it heips us having D) 


Fisher saying Dr. Nathan :5 wrong on his facts. 
| 


THE COURT: That is what I was saying a moment | 
ago. I would like to hear what his view is if he should 
be right about what he says. 


MR. TOPKIS: Very wel’. 


| 
| 


A Put it this way, I am prepared to go on. While! 
that was going on X had found the place in the record where 
the issue was asked, not of Mr. Nathan, but of the amcunt 
of money involved in wired music. 

THE COURT: I don't think Mr. Topkis is 
disputing the reference to the amount. 

MR. TOPKIS: Not really. I just don't see -- 

THE COURT: As I understand it, you believe fren 
what you heard of Mr. Nathan's testimony that he was not 
aware of that? 


THE WITNESS: Yes. 
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MR. Н1ЇШБКА: That is at Transcript Page 4128. 

THE COURT: That $5 what you are telling Ka. 

MR. HRUSKA: at \ rans: ript Page 4128, your 
Honor, the questions were asked of Mr. Nathan and zav 
those answer . 

THE COURT: Let's proceed. | 

А I did think Mr. Nathan said one thing of con- 

siderable significance in discussing the ЗМ incident. Ee 
said that there was r’ зк to the publishers. You know, it 
is hard to see why there was risk co the publishers in the 
3M incident. If they signed up with 3M, they would get 
money. They were being given some guaranteed advances. 
The chances : , if they didn't sicn either sonabody else 
would or the project would go away. If the project | 


eventually went back through ASCAP, they woul be ina 


Special position vis-a-vis 3M. It was, in effect, found | 
moray. One would think ít was a no risk gain. When Mr. | 
Nathan was questioned about this, he said they ran the risk lo 
hanging tha way they did busiıu¬ss as regards the other ыі: ой 
music services. | 
In particular, it would come back to haunt then | 
in later negotiations. I think that is exactly right. .- | 


think what the publishers showed and the writers toc throuc: 


that out incident is a consciousness they were running the 
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risk of changing the way the whole system does business. 

The letter fron Му. ¢-inner discusses the eff 
on the whole structure ої perdprmence rights. 

MR. TOPKIS: If your Fonor please, I rise 
reluctantly -- 

THE COURT: У will agree to strike the last 
answer. I agree with you, the reference to the letter c 
Mr, Spinner -- 

MR. TOPKIS: That letter was admitted not for 
truth of its concerts -- 

THE COURT: I will strike the answer. I 
don't think you need tc elaborate. You do agree with Mr. 
Nathan that to the extent that he Says that there was a ri:k 
of changing methods of business, that did happen, that 
risk did exist? The word risk seems to me to be an unusu:!| 


word to use ir that context. He happened to use it. 


TEE WITNESS: He did use it. I agree that it is 
| 
| 

i 


the only risk involved in that situation. I think that th: 
risk will be involved in changing ways of doing business 
in the event cf а ŒN bypass is manifestly much greater on 
a much more important issue. 

If Mr. Nathan is right, that that risk accounts 
for the reluctance of some publishers to do business with 


3M, then I think that suggestion that there would be 
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much greater reluctance to do busiaess with CTN. 


THE COURT: All right. 


° Q Mr. Nathan also testified that it was his belis: 


that a CTN bypass would succeed if CTN gave what I think 
he referred to as anunequivocal signal. 

Do you agiee with that point of view? 

A Well, I do and I don't. Т suppose that is an 
equivocal answer. 

I agree with it, but I believe that the only 
unequivocal signal that CTN could possibly give would be 
if it were in а position where the Court had made it clear 
that it was not possible for CTN to be forced back to the 
blanket system by non-cooperation on the part of publishers i 
and writers. 

THE COURT: In other words, I take it another 
way of saying what you just said is that in your mind no 
matter how firmly CTN declared itself, no matter how long 
in advance,no ratter what objective manifestations of one 
kind or another, it might give with regard to its intent 
to cancel its ASCAP license six months from now, you don't 
think the publishers would believe that? 

THE WITNESS: Well, it is not so much а question 
of believe it. I think they believed CTN wanted to do 
it all right. 
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THE COURT: Would stick to it, I mean. 

THE WITNESS: XY think ‘here would be a 
natural tendency just to sit back for a little while and 
see whether it was going to happen. Since I think the a: : 
of time when it came down to the crunch and the programs 
were actually being taped, I think the amount of time 
that it would take for the system to fail is relatively 
short. I think that tendency would in itself result in 


a failure. 


If CTN is going to succeed in a bypass, it re- 


quires a certain amount of cooperation m the part of copy- 
right proprietors. They have wot to either be prepared to 
deal themselves in a new kind of negotiations or they have 
to hire people to deal or they have to train people to deal 
and they have to put the names in the system. 

The pub:.ishers have got to go out and obtain 
the written consent of their writers for this. That is 
a fair amount of trouble, to help bring down a system with 


which they are very aappy. 


| 
| 
| 
| 
| 
| 
| 
| 
| 


I think if they think about it, when the time 
comes -- if the time were to come when this was a reality, 
they would realize that on the whole their long range 


interests are in noi. having that system succeed. 


The long range interests are to stay with the 


жез. ч —— M а — 
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present system. Mr.Brettlor said that direct dealinc, 
would be self-annihilation. I tnink it was Mr. Morris 
who said it would be the end of the road for me as a pub- 
lisher. In that situation -- 

THE COURT: Arer'i they the best judge of taeix 
own interests? 

THE WITNESS: I tnink they are the best judges 
of their own interests. I think when faced with the situa - 


tion, they would at least Say, why should I go to a certain | 


amount of trouble, ircur a certain amount of short run cost; 


when if I sit back for a few woeks until the dust clears, 
I may not have to do it. 

TBE COURT: It seems to me, and I am just 
philosophizing now, that the critical issue here is as much 
in our field as in yours, the question of credibility. 

I am certain -- that is not a good word for me 
to use before I receive briefs -~ it seems to me we would 
all agree that any publisher who believes this is the best 
System is not going to voluntarily adapt himself to another 
system unless he chinks he has no alternative. 

Would you agree with that approach to the 
problem? 


THE WITNESS: I do agree with it. I think it 
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depends on his estimate not only of his -- the intentions 
of CBS, but the likelihood thai: CBS will succeed ín carry- 
ing out those intentions. 

THE COURT: І agree with that, too. 

THE WITNESS: І think the natural -- there is 
& certain amount of testimony that said, well, everybody | 
will realize that it is in their interest to go and get thei! 
music played on CTN, that they are not going to give up | 
exposure оп СТМ inorder to make the bypass fail. In the 


short run if the system were up and going, in the short run 


стн. 


| 
it would be in their interest to get the music played on | 
| 


But that is balanced in the short runby the 

fa t that in order for the system to be going they have 

to incur a certain amount of inconvenience and expense to 
create the machinery. I think their long term interests 
are for this not to happen at z11. The short run result 
would be an attitude of wait ari see, and thac would be re- 
inforced by the fact if some of tue big publishers wait and 
see, they will look around and seeing that the other people 
are waiting and seeing alsc, it won't take terribly long for 


the thing to fail. 
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Q Does this reqyvire any communication among the 
publíshers? 
MR. TOPKIS: Does what require any communication · 
among publishers,your Honor. 
MR. HPUSKA: What Dr. Fisher just said. It is 
perfectly clear. The publishers hanging back and waiting. | 
THE (CURT: Well, I don't think we need Dr. | 
Fisher's testimon, on that. We can all theorize what humar 
beings would do in such circumstances. They might com- 
municate with each other but we all know that. they read the 
papers or go to lunch at SArdi's and find out what is 
happening. 
Q Do you perceive any way for CTN to overcome 
this waiting back or resistance that you described? 
A I think it is at least possible that if СҮН were 
to pay sufficient money they could bribe at least some 
of the publishers into participation. I think it is 


indicative that wien Mr. Chiüntia testified he talked about: 


| 
| 
| 
| 
| 


yes, he would deal. if you пасе me an offer I couldn't | 
refuse and when he was asked what that came to, he said, 

in effect, well, Jet's see what I am getting now. 

out to about 800 or $900 and he said, if you came in with 
an offer for about $3000, Y would deal. 


I think it is probably true that CTN, if they 
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made enough money covid 2. ibe the participation of 

at least some of the pukiisners but that would be a very 
large expense. 

THE CCURT: Would it be larger than worthwhile? 

THE WITNESS: Woll -- 

THE CCURT: I mean, isn't there a point, a 
range within whic! it would bs worthwhile? 

THE WITNESS: І guess I would like to say two 
"Things in rsspoasc, your Honor. 

One i: chat if the object of doing this is to 
establish a competitive market with competitve prices to 
music, it seems tc me to be somewhat self-defeating if to 
do that you have cot to go out and pay more than you are 


paying now, even. 


And tte other is that the question с’ when this | 


becomes worthwhile is, I think, again, a question of who 
is it who ought to be presumed to be the best judge of thei: 
ома interests. 
I observe that the networks haven't done this. 
I don't -- I take that as confirming the thought thet -- 
THE COURT: I find that argument cominc from 


economists anfortunsteiy in this case, anyway, and 1 guess 


unfortunately alwzys, the argument of who is the judge 
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of the best interests. 


J3ometimes it is frustrating to me because it 


seems to me that it. suggests that things will never chance. 
You know, that everything today is the way it is because 
everybody judges hie own best interests that way and I 


don't see how you can ever evolve a new system if that 


SS ae А 


happens. 

THE WITNESS: I wouldn't say that the facts thus 
the networks haven't attempted the bypass is in and of itsel' 
proof that the bypass, if attempted, would not work. 


But I think given all the reasons which I finc 


LII UN TDI 


TTA. . = 


eompelling to suppose that the risk that the bypass would 


not work is prohibitively high. I will put it less humbly 


е 277 


than assuming I don't know better than the networks -- І 
am pleased to see that apparently the networks executives 
concur in thet opinion. 

о What in your view, Professor Fisher, would be 
the effec: of a bypass on what we have been calling in this 
case music ir. the can? 


MR. TOPKIS: Your Honor -- 


ae Ne ОШО ОЗ ^^. 


THE COURT: Hasn't Dr. Fisher given his views 


on that on direct? 


MR. HRUSKA: Yes. he bas, your Honor. 
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THE COURT: I mean о the extent that you 
want him to reb ut what other p2opie said, all right. 

Is that the objection? 

MR. TOPKIS: That is the first half. The seconc 
half is that :here is at the moment no predicate whatsoever 
for testimony about music in the саг except the wildest | 

| 


quess. 


guesses and see whethar they are right or not. 


MR. HRUSKA: Just for the record, your Honor, I 


THE COUNT: Well, we will have to go on the | 


would like to disagree very strongly on that. I think сле 


i 


record at this point is overwhelming. 

THE COURT: I think Mr. Topkis means whether 
it is sufficiently large in scope to warrant the attention 
it has received, but that hasn't been demonstrated yet. 

We will have to go on some assumptions. 

Q . Mr. Nathan testifíed about the matter of prem- 
iums. Do you recall) that? 

A Ves, I do. 

Q Could you tell me whether you agree with that 
point of view? 

А ( certainly agree that in the even of а bypass, 


the owners of the rights to musíc . in the can will be 


able to exact some sort of premium for the use of that 
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music and would ir fact exact it. 

I think the issue turns on how big the seenisse! 
are going to be in part. Botn -- I think what Mr. Nathan 
and Dr. Steiner testified that nobody was going to hold up 
CTN because if they did so, they would destroy their 
chances of doinc business with CTN in the long run. 

But I don't think it is necessary to conceive oi, 
this matter аз & mad highway nan appearing at the CBS bviid 
ing and demandir.g ail the money. All that has to happen 
is the perfectly reasonable thing, that every proprietor 
gets a price at the high end of the range which he would 
otherwise get or gets a small premium, not ai. unreasonable | 
premium and certainly if enough of them do it, not so high | 
i thatit will destroy the relations with CTN, but it is my } 
understanding that in fact there is а great deal of music T 


the can and a small but appropriate premium paid for a grea’: 


deal of nusic could amount to а vast amount of money. | 
' 
| 
| 
' 


| 
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Q Can you think ө? anv. mic circumstances 
in which there micit be owners cf music in the can or 
writers or publishors with vete rights with respect to the 

use of that music where a trul high or exceptionally high 
premium might be exacted? 

A Well, I think cne has to ask first the question 
of what would it cost CTN to do without the music. There 
was testimony by Mr. Dann referred to by Dr. Steiner that 
the cost of 3ubbinc out the music was in the hundreds of 
dollars tut that referred only to the mechanical costs of 
dubbing cut the music. 

Tae cost of actualiy producing so to speak, the 
new music to go in it is greater than that. 

Moreover, dubbing out music is not going to be 
possible in all situations. 

It is herd to imagine that if a rerun of the 
Carol Burnet Show was in the can, that it is going to be 
possible to substitute other music for something which has 
a production number in the Carol Burnett Show. You have qot 
to stage a new production number. It means slicing up the 
program. 


In dramatic series, if a night club scene is part 


of--an integral part of the plot and the song is going on in 


the background with pictures of the performer upon occasion, 
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it is not just a ratter of substituting the music. The 
same scene has to be shot. 

In those situations the cost to CBS of not havi: 
available the music is very substantial. 

It iscnceivable that it is so substantial that 
it is well above what the owners of that copyright, par- 
ticuarly the writers, con expect to earn by doing business 
with television networks for a very long time. 

in that situation it seems to me there would at 
least be a strong temptation to the writers to try and hold 


up CTN for essentially the fu.l replacement cost. ! 


Q9 In your judgment, Professor Fisher, does a | 


rational businessman voluntarily place himself in that post-- 
tion? | | 
А I think Mr. Wathan said that rational businessman; 
don't place themselves in a position where they have to dea:. 
only with a single source of supply. That's the sort of 
position we are talking about now with a vengence. I don't 
think it would be -ational for CBS to put themselves in 
positions where they might be facing those demands or indeed 
to put themselves i.n a position where they might be facing 
hundreds of smaller premiums for larger amounts of music. 
Q And do you have any vie › regarding the extent 
of any premium that might have to be paid at the outset of 
a bypass to music publishers for music not in the can? 
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A Well, I already tes<ifica that I think ín order 
to get them tio deal спе would have to pay somewhat more than: 
they are paying now. I think ‘at's particularly true 
because a music publisher thinking about dealing rth ста 
will have to walize in many cases that if the son, is per- 
formed оп CTN he may be losing an opportunity to perform it | 
on--have it performad on another network and he will һе очі 
up what the, is called technically the opportunity cost of 


that music. 


That means that the first place, as with Mr. 
Chiantia, the first place he is going to think of bargainig 
for is the present distribution rate and he is going to 
want, I think in return for dealing and helping to break up 
the system, a larger oremium than that. 

Q We discussed before, I think in questions directe 
by his Honor people like Mr. Brettler and Mr. Morris who 
gave testimony on the subject of their views with respect 
to direct licensing of television networks. 

Is it possible to draw any economic conclusion 
from those stated views and the extent of premiums, if any, 
which publíshors who hold those views would want? 

MR. TOPKIS: Is the question at an end? 

THE COURT: I suppose can't we all agree that the 
more intensely the personnel holds the view that he doesn't 
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like the new syst п the higher anyone of the factors. that 
it would be one of the factors in relation co the amount of 
premium needed to require tis моде of conduct? 

A Well, Mr. Morris €cic-- 

THE COURT: There are many other factors it woule 
seem to ше that might influence him- how strong his business 
is, whether he kas any personal outside income, a thousand, 
million «chirgs but-- 

A In discissingthe question of whether he would 
sell opt:.ons on hi3 work for the future to CTN, Mr. Morris 
said, I :hirk, ve would nave со give me enough money to maj. > 
me comfo:table for the rest of my life. 

THE COURT: The questioa is how much is shat? 

THE WITNESS: I don't know if Mr. Morris is stil 
of the livirg. 

MR. TOPXIS: Happily, your Honor, Mr. Morris is 
one of the rare iniividuals in this case who is still alive 
so perhaps there would be some money involved. 

Eut is this rebuttal and if so of what? 

THE COUT: I don't know. In ап, event, X think 
I've ind.cated that I don't really feel that it casts much 
light on the questicn. 

Q го you think that it's possible, would be 
possible for CTN t» bypass one of these two licensing organ 
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zations at a time, one at a time. 
A No. I think it would be quite difficult. | 
Suppose for example that СТМ were to retain it: 
BMI license and attempt to bypass ASCAP.  ASCAP members in 
considering whether to deal would realize that in that situs! 
tion thy are going to be comoeting against music which is | 
н 


free at the margin and they are going to be at a substan- 


tial disadventage. 


That, it seems to пе vould have to harden their 


attitude that this is something they don't like. 

MR. HRUSKA: Your Нопог, I will now be turning tc 
a somewhat Ciffereat subject. І мопдегег whether this would! 
be an opportune time for breaking for lunch. 

THE COURT: Yes. 

How muci longer do you think you will be in the 
examinat.on of Dr. Fisher? I would like to be satisfied 
that by 5 or 5:30 at the latest,--is Dr. Fisher the only 
witness you are going to call? 

| MR. HRUSKA: Dr. Fisher will be the only addi*iorh: 
witness we will have, your Honor, yes and my beat guess is 
that we have within one and a half hours. Т think that tho 
remainder of the tostimony could be complete easily within 


that time. 


THE COURT: If we start at 2, you mean you will tk 
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through by 3:30? 

MR. HRUSKA: Т think clearly so and possibly 
3:15 or even less. 

THE COURT: Do you contemplate any substantial 


cross examination, Mr. Topkis? 


MR. TOPKIS: Not up to now, your Honor. 


THE COURT: After haviag that comforting 
assurance, Dr. Pisher. We will go to lunch. 


(Luncheon recess until 2 o'clock p.m.) 
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DYRECT EXAMINATION (continued) 
BY MR. HRUSXA: 

Q Last May, Professor Fisher, you testified that 
you thought that en attempt by CTN to bypass by first 
taking a per program license and then trying to bypass on 
a progran by program basis would be impracticable. 

Dr.Steiner has given testimony to the opposite 
effect. Наз the point, any of the points made by Dr. 


Steiner aitered ycur view on this subject? 


A No, my víew remains the same.  Dr.Steiner argued 


about a point mostly made by Mr. Sipes about the iast guy 
in line holding up the producer but he did not discuss the 
three major points which I made, which in brief summary 


were that the per program rate divided bv the number of 


songs was an artificial target around which bargaining wouli 


tend to center. 
` And second, chat even if that меге true, and 
that one could cirectly deal gor prices below the blanket 


rate, which I regard as most unlikely, I gave you will 


remember, a set of computations which showed that the fract:.or 


of the time you would have to be successful in direct 
dealing in order for this to ond up breaking even after 


dropping the blznket license, that fraction would be very 
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high. And final’ y, thet even if you did succeed in one 
Program, you didn'i bring into being a competitive market, 
you had the same sct of hurdles to jump the next time 
around. | 

Q Nell, wouid those same points be true in the 
case of BMI if a lower percentage of CTN programs used 


BMI music than the percentage of CTN programs which used 


ASCAP music? 


-——— ———— — re een eee 


A Yes,it would be true. The reason, I think, 
goes like this. In the first place, as to the per program 
rate divided by the number of songs being -~ a natural 
Place for bargaining to center, that has nothing to do with 


the питье: of programs that use ВМТ music. 


That is the target point. 

The point that is affected by the number of 
programs which use тиз — is the point that was involved 
in the calculations about the number of successes you would 
have to have, but it doesn't make a whole lot of difference 
for the following reason: If BMI has mugic on only a 
relativaly small number of PrCgraáms, then it is in BMI's 


interest to keep the per program rate well above the 


| 
| 
| 
Q That is the target point? 
| 


blanket. rate, farther above than it is in ASCAP's 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES CCURT Housg 
FOLZY SCUARB, NY. НУ. 0007 TELEPHON 


CSL > DEE LXX —CRX€WLOO0— ENDS 2] — o m саты. з. стс. T0 


— 


ж 


* 


Fisher-direct 441.5 
1лбегева%& to Ксер it because otherwise whether there 
was any hypass or not, everybody would take the per progra 
rate, pay it on the few programs, relatively few programs 
thet use BMI music and no one would take tha blanket rate. 
It doesn't make sense, I think for BMI to do that. 

MIS: KEARSE: If there is testimony somewhere 
in the record tiat ЗМТ music is used on а relatively 
few number of CTN programs, I am not aware of it. 

THE COURT: You said relatively. I Gon't 
know whether that is what Dr.Fisher meant or not. 


THE WITNESS: I meant relatively fewer than 


MISS KEARSE: Is there any evidence in the 
record as to how many programs use ASCAP music or BMI 
music? 

MR. HRUSKA: There certainly is evidence in the 
reo.cd : regarding ASCAP music. Yes, аз a matter of fact 
there is as to BMI as well, right. We did put in evidence ! 
last May, your Honor, a compilation of data based upon our 
printout which does disclose figures on ASCAP and BMI. 

The point of this question is really kind of 
an even if point. I don't understand the nature of the 
objection made by BMI counsel. This point was even if BVI 


music is used on a lesser percentage of CTN programs thar 
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ASCAP music, does that lesser эе” utage effect this | 
analysis. That is the паш зэ 5: the point that was jusi -+ 
THE COURT: І wiil hava to study the testimor; 
to understand the significanc:. Maybe Miss Kearse will. 
Why did you ask the question »osivcd on the proposition 
of there being a lesser use t: Bil of BMT music? 
MR. HRUSKA: In the :3::t case, there is a gore- 
what lesser percentage in BMI's case. In the seconi 
case, BMI yesterday put into -- was it yesterday or the бау 
before, through Mr. Rosenthal, put in this offer that Һазп':: 
been received yet, a study bcsod upon one month, Marsh 
1972, which had certain perceizages on it since I belíeve 
the poiat that BMI has offeroi this studv for goes to 
the per program area. I v21:5à to obtain  Dr.Fisher's 
judgment as to whether numbers of che nature shown із the 
chart ог any numbers less than the ASCAP nuürbers would 
have an effect on the per program analysis. 
THE COJRT: With that explanation the testimoay 


is received subject to Miss Kearsa's right, of course, to 


point out that it is based on an incorrect assumption. 


THE WITNESS: І au sorry, your Honor. t think 
I was somewhere inthe middle 52 the answer and I hava for- 


gotten where. 
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THE CCULT: І dca't blame you. I thougnt 
you finished. 

MR. TOPEIS: Wouid it be possible for tne 
reporter to read back the answer? 

(Anewer read.) | 

A I thinx that does two things. In the first лае 

it makes the artificial carget for direct dealing higher | 
SO that it reduces the chances of being able to conciude 


direct deals below the blanket rate. In the second place | 


BMI, it would be paying a relatively highex rdte, relative 


| 
it means that ор the programs in which СТМ failed to pine | 


to the bianket rata, than it would as regards ASCAP and | 
that effect essentially washes out the effect of the fact 
that there were a Zewer number of Programs to bypass in the 
first place. The success ratio would still have to be 
very high. 

о Mr. Nathan andDr.Steiner indicated their belief: 
that АЅС2Р and BMI ware in the same market. Do you egree 
with that. point of view? 

A No, I coa't. 

Q Tell us why. 

A Well, the essence of what I said about ttat last 


May was that it was not possible for CTN to do without an 
ASCAP license and it was not possible for CTN to do without ! 
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а BMI license, that they were not reasonably interchange- 
able conmodities. 

Now, what Dr. Steiner said about this мав theat- 
if BMI wanted to bid music -- sorry, bid business uway 
from ASCAP, it could be done because CTN could take a pec 


program license fron ASCAP and attempt to substitute BMI 


i 


music for ASCAP music program by program. That is, attemy i 


to switch entire programs out of ASCAP music into BMI mu:i 
free at the margin under the blanket license and make the 
substitution in that way. 

But іс is my view that that, in essence. 
cannot work, and it can't work for the same reasons that ih 
per program bypass cannot work. Taking the rates for the 
blanket license and the per program license that were dis- 
cussed in my testimony last May, namely two per cent and 
9 per cent respectively, and supposing, for simplici.ty that: | 
all programs now use ASCAP music, then in order for that 
to lead to а posicion where you would actually save money, 
you woui.d have to reduce the number of programs using ASCAP | 
music to two-ninths. You would have to switch over to 
BMI 7/9 of the program. That kind of substitution poss- 
ibility it seems to me simply does not exist between the 
two repertoires. 

THE COURT:Dr. Fisher, perhaps it is unfair to 


ask you when I should have asked the other -- your other pr 
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fessional colleagues, Dr.Steiner and Mr. Nathan, but to 
what extent do you think that gentiemen in your profession 
are capable of rendering an opinion au to the inter- 
Changeability of music between BMI and ASCAP? Isn't 
that essentially a question for musical people сс show busi- 
ne-s people? I don't mean to, you know, make light of 
what you have all said, but I do think it is an important 
question. 

THE WITNESS: Well, I think it is -- that questio. 
is a question for show business people because the question 
of interchandgeability is what it is, so to speak, in the 
eye of tho beholder, in this case the eye of the prodacer, 
but what I have been talking about is not the substitation 
of the -- the substitutability of individual pieces, but 


the subst.itutability of the licenses, one for each other. 


| 
| 
THE COURT: I am glad you pointed that out. | 
| 


о ро you think that the prices charged for blanket; 


licenses are a function of us&ge, music usage? 


MR. TOPKIS: Could I have that question back, 


(Question read.) 


MR. TOPKIS: How can this witness possibly 


know, your Honor. 
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THE COURT: I don't know. ‘That is what I was 
about to ask Mr. Hruska, whether Mr. Hruska means to 
ask him whether in any bargaining for a fee for blanket 
licensing, you would expect or whether you are asking 
what has actually happened in the license fees that nave 
been set? 

MR. HRJSKA: Well, perhaps the second follows 
the firs:. Really what I am commenting on or asking 
Dr. Fisher to respond to comes from the testimony of Mr. 
Nathan where he had irdicated tha. he thovght that music 
usage played а roie in the negotiations to the . tent: that 
it was reflected in blanket license fees and in essence 
I am asking Dr. Fisher to comment on that or to say whether 
he agrees with it or disagrees with it, and if he disagrees 
with it -- 

МВ. TOFKiS: Mr. Nathan had participated in 
those negotiations and was testifying on the basis cf 


his experience. 
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"HE COURT: Then I will ask Dr. ARES, dites 
standing that Mr. Nathan паз aad somewhat more practícal 
personal experience but I would still like Dr. Figher's 
view, would you expect that in negotiations in regard to 
blanket license charges, the degree of useage of music wouli 
be a factor in the bargining? | 

THE WITNESS: I would certainly expect that the 
parties would talk about it but I would think that the 
relations batween music useage in a past year and a negoti^:, 
price in a future year would эз tenuous. | 

THE COUR': Why? | 


| 
"HE WITNESS: Because it is not much, I think, of! 


a bargaining point for CTN. I think the picture one —À 

in this bargaining situation is that CTW in some year. let 

us say, uses less ASCAP music than it has in the past апа 

it comes in and it says to ASCAP, look, we are using iess | 

music, why don't you reduce the fee. | 
Well, if all that's involved is direct negotiation 


between the parties, it is not at all obvious why when 


ASCAP is negotiating a license for the use of the entire 


where that could go. If it 1з a question that hanging over 


| 
| 
rep^rtoire, why ASCAP should find that persuasive, or if it è 
| 
that is the threat cf a proceeding under the consent decree 


in which Judge Ryaa might find that persuasive, it seems tə 


| 
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me that what's involved there ів г threat that if you доп'= | 


| 
agree to this particular poin., we will engage in protracte 


fairly expensive and uncertain litigation. | 

THE COUXT: Well, I can understand why you con- 
sider those to be--if you want to call them negative points 
but from the point of view of the year, won't the year be | 
likely to pay more if it use or ^ lieved that it was going | 

i 
to use more music ‘han if it belioved it was going to use | 
less mus:.c? 

TUE WITNESS: Well, the year is certainly likely | 
to pay more. The more valuable it believes music is going | 
to be to it. | 

THE COURT: Right. 

THE WITNESS: Whether that involves an increase 
in the quantity of music as opposed to a shift in the kind 
of music that's used is, I think, not clear. But in any 
case, ít doesn't, 1 think, follow that what a user has been 
doing in the previous year is necessarily going to reflect | 


what the value of :nusic is going to be in the following year 
I don't doubt for a moment the proposition if 

CTN thought they Were going to use very little music or coul} 

do without the license, they won't pay a very high price for 

it wut I think tha:'s clearly not the price. 


THE COURT: One of the factors--all right. 


! 
| 
і 
| 
$ 
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MR. HXUSKA: І got во interested in that exchan:: 
your Honor, I forgot what I was going to ask. 

THE COURT: hen you can't ask Dr. Fisher because 
һе is on the stand. 

TIE WITNESS: Your Honor, it was my understandi:i:: 
the rules Mr. Hruska wasn't supposed to coach me but. I 
thought I could coach him. 

MR. HRUSKA: I was joing to point out, your Honor, 
this is not a question, in response to Mr. Topkis' state- 
ment that a question was asked on direct examination of Мх. 
Nathan ..eking to obtain a r:sponse concerning the degree 
to which he had partícipated in some negotiations. ОРО ^t: 
to that question was sustained and the matter was not coverer 
on cross examination. 


2 Now, Professor Fisher, does the fact that negotia- 


| 
i 
i 
| 
í 
' 


tions occur betweon the years of music, for example, tele- 
vision '.."vork son the one hand, and ASCAP and BMI on the 
other nand, indicace as a matter of econonic reality that 
ASCAP and BMI do not have power over price, monopoly powez 
over price? 

А It doesn't indicate any such thing, no. 

You sea, any good monopolist wants to know the 
demand curve of his customer. He wants to know, in effect, 
what the market will bear. Mr. Nathan testified that 
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ASCAP chacges СТЫ whet the market will bear and he said 
if they didn't, he thought the members ought to change the 
management. 

Negotiations take place in part, I presume, во 
as to test out the position of the other party and find out | 
what the mar*et will bear. Competition is among competing 
sellers, not competition between buyer and seller. 

Q Mr. Marks testified that there was no deferred 
competition under the ASCAP Four Fund System. And there 
have been other statements made in the case by ccunsel to 
that effect. 

Do you agree with that point of view? 

зо, I cartainiy don't. 

A writer who chooses the Pour Fund System 
instead of the current performance system gives ap income 
that he could have in respect of current performances and 
amasses credits which will do him good in later years. 

It is true that in later years the money which he gets is 
not fixed. It depends on the size of the ASCAP pie to be 
divided up in those years and that pie consists of топеу pai 
for performance, possibly of other people's works ir that 


year, but л man who goes to the Four Fund System is giving 


not dferred compensation, I don't know what is. 


up money now in exchange for getting money later. ТЕ TE 
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Q Mr. Steiner and Dr. Nathan testified that the 
present cystem is competitive one because а great desl of 
non-price competition takes piace. Do you agree with that? 

LY No, I certainly don't.  Non-price competition is 
just not a substitute for price competition. 

As a matter of fact, as Dr. Steiner wrote ia his 
textbook and agreed to the other day, there is a general 
tendency-- 

MISS KEARSE: Your Honos, I object to reading 
from textbooks. Dr. Steiner was here, was cross examined, 
from quoting-- 


ТИБ WITNESS: I am not quoting from the tran- 


THE COURT: I understand Dr. Firher intencs to 
quote, I don't know whether he has memorized it or not; 
do you have the book you want to point out the pages? 

Tic WITNESS: І will be content with the line in 
the transcript where he was asked if he agre::d with it. 

‚Тап COURT: We will refer to the transcript. 

MR. HRUSKA: Т.В. -- transcript 4467. 

"Questicn. D you agree, Dr. Steiner, that non- 
price competition will tend to be more "vigorous the greater 
the limitation on price competition? 

"Answer: That sounds familiar, Mr. liruska. I 
SOUTHERN DISTRICT DURT REPORTERS 
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think other things can equally, which is probably the 
caution i put in when I wrote that, that I agree with that 
statement. 

"Question. Are you likely to find, then, a 
situation where quality competition in a particular itarket 
is greater than it othervise vould be because the sellers 
in that market have agreod to fix prices? 

"Answer: Т wonder if I could hear that questica ; 
repeated 

" (Question read,” 

"Answer, I think that co the extent there is = 
lack of price compatition for whatever reason, whether iue 
to requlaticn, to orice fixinc, to other reasons, wherever 


that is so, the competitive instincts of rival sellers vill 


come out and quali:y competition, service competition, осле! | 


‘forms of non-price competition will tend to be more intense | 
TUE COURT: Question him on the basis of that 

tastimony. Would vou comment on Dr. Steiner's testirnony? 
THE WIT:I2SS: I think that's quite right. І 

think that's à wall recognized view, well recognized among | 


economists. 


THE COURT: You mean to the extent that price 
competition declines, other forms of competition will assert 


themselves? 
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THE WITNESS: That's correct. And I think to 
answer the question whether thcse forms are going to be a et 
stitute for price competition, one need only ask the ques- | 
tion, suppose that tha major actomsbile manufacturers 
joined ina price fixing conspiracy but continued to com- 
pete vigorously on promotion, advertising and design of 
cars. We won't suppose, I think, that the consummer got 
the benefit of competition in the same way as if they co. 
peted on price. 
Q Why? 
A Well, he would be deprived, for one thing, of 
the opportunity of buying a car cheaper. le would be 
paying the extra costs to the extent that the restraint 


on price lead to further competition along these lines, 


he would be paying the extra ccst of the advertising and 


| 
| 
| 
| 
| 
! 
| 
| 
| 


the promotion. | 
Q In terms of the goals of an economic system hich! 
you described last May, does--do these areas of non-price | 
competiticn achieve Елозе goals? | 
А Well, they are better than no competition to | 
achieve tLose goals but they don't replace prices. Tte 
The fundamental set of propositions about the allocation of 
resources is--contains the indespensible role that prices 
play as signals to consummers, uses and producers 
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in that allocation. 


Q Now, Mr. Nathan testified that the present systc r 


assures an orderly flow of music out put to the market. 
Dr. Steiner testified that the present system is efficient 
because it saves substancially in negotiating and transac- 
tion costs and that it has been chosen by the participants 
as more convenient than direct dealing. 

Lo you agree with those views? 

MISS KEARSE: Your Honor, I would like to objec- 
to that question. I believe that the testimony related tc 
the blanket license rather then to the present system in 1+ 
totality. 

MR. IIRUSKA: Be perfectly happy to accept that 
amendment, your Honor. 

THE COURT: All right. 

TUL COUNT: Well, I certainly agree that the pre- 
sent arrangements end the blanket licenses are conducive to 
an orderly flow of music to the market but as both Mr. Natha 
and Dr. Steiner agreed, and as I testified last May, that ha 
nothing to do with the question of whether or not charges 
for music are made on a useage basis or on a blanket basis. 

Those conveniences have something to do with 
access to the entira repertoire instead of parts of it but 
not with the way that access is charged. 
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Now, &8 to whether in fact the present system is 
efficient in the sense of minimizing transaction costs andi 
so efficient that it overcomes the negative allocation of 
resources effect due to the absence of price competition, 
with that I must disagree. 

In the first place, the transaction costs in- 
volved in, let's say, a perf use system, are not, in fact, 
very high. 

There will be some initial set up costs until 
the machinery is set in operation. After that, what we're 
talking about is leaving names in the computer system, 
dickering for performance rights at the same time the call , 
is made for synchronization rights and so forth. Those 
transaction costs aren't very great. I think on the issue | 
of whether the blanket license system reveals the preference! 
of the participants, I think there is no doubt that іт re- | 


veals the preferences of ASCAP and BMI. If it really is much 


more efficient than alternative arrangements, then pre- 


| 
| 
sumably that system would emerge as the result of a situation 
| 


in wbich choices such as per use were made available. 


| 
I think the reason that the blanket license system 


survives is basically the reasons I stated before, that the | 


blanket license system operats in such а way as to make by- | 
| 


passing impractical as a way of bringing about direct dealin: 
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MR. HRUSKA: Your опот, the remainder of the 
direct examination of Professcr Fisher wili be addressed to 
the charts that Mr. "athan testified about the other day г: 


Mr. Baker will conduct that examination. I wonder whether 


we need a little time--would there be any possibility, you: 


Honor, of having a brief recess so we could set up the 
charts. 

THE COURT: Ail richt. 

MR. BAKER: Also, your Honor, I think it would 
be more convenient if we could have the witness sit here 
gacing the charts. 

THE COUNT: All right. 


(Recess. ) 
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Fisher - 

MR. HRUSKA: Your Honor, before we commence with 
the charts, it was called to my attention during the break 
by Mr. Sondak, if = тау just spend 30 seconds on it. 

There are three places in the transcript last 


May where the parties hac beser unabiíie to agree on correc- 


tions. The transc:iot of Dr. Fisher's testimony. I thouchi 


while we had Dr. Fisher here, we could very quickly cet пм 
to look at those portions end make the necessary correcti« 
if he fecls they ave necessary. 
BY MR. 
page is i 
Fisher to look ‘shat line. 
Baginning at line 10, and if ther: із 

correction that you feel should be made,could vou 

сасе оп this recor. 

А The probl»sm is in the punctuation. On line 10 
there should be a period after the word "rights", and the 
word "with" should b2qin a few sentences which indeed 
begius tte next paragraph. 

On line li the period should ^e a comma and on 
line 12 the word one should nct be capitalized so thi: 
sentence reads ich buyers whe want to buy and seiici 
want to :ell, one vould expect that" and so on. 

The nex: эпе occurs at page 1692, line 18. 

SJ: AER Dit SIC АЮ, 


мео 26/6 TES ТОНЕ, CHE 
COUARE, LY. М". RY ТЕМЫ pad: ID ата. NO 74580 
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A The word “television” in line 18 should be 
"situation". 
Q And the lest one is at page 1724, line--beginnin^ b 1 


at line 3. 


" 
o 


Q РЕае 1721. 
М А Would іє Ее just as simple if І just read the | 
paragraph the way I think it should go? ï think the answer ' 


should be: 


zem EET. — 


® | "Well, I think that chat would mean that АЗСАР | 
t i 
n! апа BMI woulé find it in the interest of their members when | 

г i 
42 ү proposing а per program license to propose опе at a ree- | 
з} sonably high rate” and then th: only other change is on Line 


к 
== 


s 3 ^ " $ eg $ | 
12 where :he line saculd read, "We haven't actually gotten int 


©; 


yet." 


d 


i 
t 
МЕ. HRUSXA: That's all I have. | 
| 

xil BY MR. BAXER: 
review, would) you d3scribe for us your qualifications in the 


| 
о Professor Fisher, just by way of a very brief | 
area of s:atistics? i 

1 


ME. TOPKIS: They are conceded, your Honor, j 


2 ТЕЕ COURT: Can't Professor Fisher give us some 
1 
23 | kind of syllzbus if you wart--iime is so valuable-- \ 
1 
ЗА | МГ. BAKE: I am talking about 30 seconds, your 


Honor. 


SOUTHERN DISTRICT QURT REPORTERS ; 
н UN'TED STAVES COURT HOUSE | 
| FOLEY SNARE, N.Y. NY. 10007 Te ePnioNSE: COR LAND 7-580 


Fisher - direct 4£33 
THE COURT: All right, we will take 30 seconds. 
THE WITNESS: I teach econometrics which is tie 
business of the application of statistics to economic 
phenomena. I am a fellow and a council member of the 


Econometric Society and the editor of its journal. І hav” 


been associate eidtor for the Journal of the American 


Statistical Associat'^n and I have done a good deal of 
empirical quantitative work in the analysis of individual 
markets and industries. 

Q And, Dr. Fisher, were you present last Чезпезса\ 
when Mr. Nathan testi-ied concerning charts which were 


offered in evidence? 


Q In your view, was there anything in the corputar: 
of the amounts received by ASCAP and BMI, ignoring for the 
moment what the charts mean, that is in itself misleacing? 

A Yes, I do. 

It is my understanding that as of about 1969, 
the data on those charts are unreliable because they co nct 
adequately reflect 2 number of things. 

In the first place, there was dispute as to what 
fees would be due for those years. 

THE COURT: The years prior to '697? 

THE WITNESS: No, I mean the years 1970, '71 enc 

SOUTHERN DISTRICT COURT REPORTERS 


UNITED STATES Court House 
FOLEY KUARE, N.Y, НУ. 1007 TELEF 42:: CORTLAND 7-4590 


THE COURT: Ali right. 

ТИШ WI'"'NESS: Som: of those disputes, I gather, 
are outstanding with only interim fees fixed. Опе of tio 
disputes ended wi:h the payment of--by NBC to BMI of 
$10,000,000 in respect to years running up to, I believe i 
is 1976, but including the years | back to, I think it is 
'71. Those figures have not been allocated to the years 
which appear on M=. Nathan's chart and by whatever unknow: 
amount jt is that should be allocated to 1971 and ‘2, irc 
--the chart is too low for these years. This is not the s 
as the matter of allocating backwards the stuff before 156 

In addition, there is still I cather outstandin 
dispute 2s to what those fees vili be. I don't think it 
can be presumed that the interim fees are the fees whic, 
will ultimately be: settled. I think all that one cen issu 


particular?y in the presence of litigation, is that those 


fees are not so terribly different from fees in the past a 


to be ovtrageous to either party. 

Finally, of course, 1969 saw the commencement o 
this lawsuit, at th» end of 1969 and I gather the тепсе 
ment of other litigation апа I--one сап only specul :е on 
whether the fees would or would not have been different ir 
the absence of thc litigation. І think it is particular: 
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` 


importan: because if one look: at the graphs-- 


THE COURT: You ar^ talking about Mr. Nathan': 


ТИБ WIT4SS: Yes. And it is frarkly my ‘pin 


that i don't think the graphs say anything anyway bu- if 
looks at these graphs, а good deal of the action occurs 
іг the perioc '69 through '72. 

Ir AX 234, up on the left, perhaps you conid 


uncover hose years. 


МЕ. TOP<IS: Your lionor, is this a summation? 


I respec: Dr. Fishac but І do:ı't understand that yous Пол г 


needs à .ectire on bow to гза і 

THE COURT: з і :е111 how to r?»ad a 
chart. Ле is telling me what he things the weakness is in 
the factual piterial displayed on the chart. І don'-* адгге 
with you. M svpkis. Provided we finish this afternocn, 

I will i ster to ¿rost arything. 
192415: i wili keep that in mind, your 
lenor., 

Tl; COURT: Well, ail £ was going to say is that 
up to its--3t is after '59 that there is a drop in ёле 
chart. е сєп'& kicw by wnat amount that ought to be raises 

"|t COURT: I understand. 

ir. Fisher, before we чо to the analysis which 
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Mr. Nathan presented, їп the various charts arranged arou ." 
the room here, the:eare two kinds of figures which have г >t 
been previously presented in this courtroom. 


One, are the CBS payments to ASCAP and the other 


would be ASCAP col.ections from the three television net- 


24 


works for the period 1962 to 1969. 


Where thosa ficures are presented, can you just 


very briefly state for the record the manner in which lum 


sum р :yments were allocated? 


A 


They were allocated in accordance with the order, 


the 1971 order in th: case of the United States and ASCAP 


as in proportion to the way the CBS payments to ASCAP were 


allocatec. 


Q 


Тлапк уси. 


Directirg your attention to AX 294, the chart 


comparing the indexes of gross advertising revenues with 


ASCAP and BMI coilec-íons. 


that the patterns set: forth on this chart were inconsistert | 


with ASCAP 


opinion as 


I believe last Wednesday Mr. Nathan testified 


and BMI having no monopoly power. What is your 


to this? 


A Well, I don't think that one can draw any inferon- 
whatsoever avout monopoly powec from this chart or charts 
like it. 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 


Fisher - direct 4837 

What ths charc shows is two lines of which, as 
it says, the top is gross advertising revenues received і 
the television networks and the botton, of course, is the 
ASCAP and BMI collection line, 

Well, gress advertising revenues received by tne 
networks say something about the market for network adver- 
tising but they don't say anything about the market for таз 
with which this case is concerned. 

It is trve that what is shown growing fast is 
goss advertising revenues. That, without further і \ѓогта- 
tion is sonsistent with a great many things. It is zon- 
sistent, for example, with the possibility that the number 
of commergial minutes sold by the networks went up during 
that period. 

It is consistent with the possibil’ y that tne-- 
that television became a more effective media and that adve-: 
tisers wanted hore--were more anxious to have television 

| 
exposure ‘than 'ехрозске in other media. 

It i$ corsistent with the view that the networks 
were providing not more minutes to advertisers but in some 
sense hécter minut2s or more costly minutes to advertisers 


and in chis conncetion let me point out tk*t one of Mr. 


Nathan's other charts, like several of them, have on tham 


average weekly earnings, I think it is, of workers in motion | 
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picture productior. Tha: goer up pretty fast. That's an 


index of costs in спе motion -icture industry. Many of Н 


the same sorts of people work. and indeed the same studios. 


preparing programs for television. One view of why gross 


| 
advertising revenues go up is that the созе of workers in the 


television industry, in entertainment production is qoing 


up. 


| 
LJ 
i 
L] 
| 


The point about thís is not that I know that any ` 


of these things is the сазе but that it is simply not possi- 
ble to look at that chart and to say that that has anythinu- 
that one can say why it is going up, even as regards the 


relationship of the network and its advertisers, so much les 


can one say that it лаз anything to do with the relations of 


the netwcrks , to , ASCAP and BMI. 

Now, in fact if it had anything to do with the 
relation of ASCAP end BMI to the networks with a measure- 
ment of ASCA? and IMI monopoly power, one could then 
generalize the principle on which that is drawn and reach 
a number of conclusions, which I think one wovld not want 
to reach. 

I would like to demonstrate that, if I may, with 


these other charts that have been prepared, but I think I 


< 


| 
| 


ought to say in сӣуапсе that ít is not my contention that ths. 


charts prove anything whatsoever about monopoly power-- 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY ХА дг E, N.Y., МУ. 10007 TELEPHONE: CORTLAND 74580 


Fisher - direct 
ТИЕ COURT: Your own incluck ? 


THE WITHWESS: My own included. About monopol у 


THE CCURT: I didn't ask that facetiously. 
This is a method bv whícn-- 
THE WITNESS: The methcd which I am abott to гд‹г: 


is to show, I think, that if one is willing to draw those 


inferences from Mr. Nathan's chart, then it is possible tc 


prove г 1тозё anything and let's start with PX 939. 

THE COURT: What's the number of the iiathan 
chart? 

THE WITNESS: АХ 294. 

THE COURT: Thank you. 

THE WITNESS: Оп PX 939 are plotted for the year 
for which good data are available-- 


THE COURT: That's :hc one behind the witness 
THE WITNESS: That's the one behind the vitnes:s 


Gross advertising revenues,  ASCAP and BMI col- 
lections, that's the bottom line and in the middle is ASCAF 
collections alone from the three networks. 

If the divergence between gross advertising 
revenues and ASCAP and BM; :;; lections is supposed to show 
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some measure of the lack of monopoly power, then I think спе, 
would havea to conclude from PX 939 that ASCAP by it ^Ài* has , 
more monopoly power than ASCAP and ВМТ put togé ther aad that’ 
псі an impossible conclusion but it would have to be th: 

case for thet to be true, that ASCAP is in a separate 

market from EMI, something which I believe to be true but 
which Mr. Nathan dossn't. 

A similar thing is shown in PX 938 in which 
what is graphed--ov3r on the easle, which was graphed is the 
same as before except. that it ¿s CBS payments to ASCA?. 

THE COURT:  Insioad of what? 

TIE WITNESS: Instead of ASCAP collections fror 
all three networks. 

THE COURT: Ali right. 

THE WITNESS: On this versioc if Mr. Nathan's 
inference is correct, presumably that oricinal line, that's 
the CBS payments to ASCAP, is not incon:;':«.ent with monopoly 
power and again, presumably it means that ASCAP has more 
monopoly ромег than ASCAP and BMI combined. 

THE COURT: I don't understand how you wached 
tnat last conclusion. 


ТЕЕ WITNSSS: It is Mr. Nathan's--as I understand 


— 


Mr. Nathan, Ге is saying the fact that the gross advertising 


revenues dive zye upwerd from ASCAP and BMI collections is 
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ARL SUC. 
CLVARYGS өрчаказ zc с DC + olbiections--sorev, are 
advertising revenues Joes nor плоское upwards trom CBS 
payments to LSCAP ow aay chine as aweh es it diverges vpwaci 
Erom ASCAP and BMI collection. 
So if that were a neasuxre of monopoly power, 


chink that infereniie wou.à follow. What's more, lots of 


мэра. the United Shoe Machine: 
Company »vhich we know-- 

WR. TOPS: FE your lonor please, at this sci 
I rise (c sugyest hak we can consider almost anything urcer 
your Loncr's ost геселс ruling but please, not the Unite: 
Shoe Mac-iner, Сога iy? 

THE СОЛТ: I would be reluctant to get irto e 


Y 
discussicn of that cise. Your purpose here, it seems c? 


me, is tc comment cn the meaning or lack of meaning cf those 


charts and I shoul. chink you would be able to do pretty well 


with a demonstraticn ^f chose facts. 
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на Wal MGs ih поета со me if Mr. Nathan's 
sed is appcopreis co, than ii is 2 ge xeralizable method ar 
Mave just tuo rorarks zocut cuc other inductries tc 
sim? in fact it is a ridiculous method. 
"ип COUR: wit's jo ahead with these and i 
zaa whether = feci the nead for any further testimony is 


necessary. 


CLR WISNKESS: Well, lf a monopoly can keeo FOLGE E 
the pric: ириехоя, “hen it cugit -- one thing we ought 
со expect is that its arotits are woing to grow at a tims 


when its custoner's procuct is growing. РХ944 shows -- 


MD. TORKIS: ‘low we аке back in the Unlted 


Shoe Machinery case,your donor. Т thought your Honor ~~ 


THs COURT: i don t seo how ме can а ma this , 
| 
is Unitoó Shce Machinery. You мега it is another industry?! 


„р. TOLLIS: 7X944. It is labeied United shee 
Machinery. 

кз COULE: d:.Sakor, what is your offer o£ 
p*oof? 

KR. валкі: Ме offer of proof is that ther 
offered documents which nindicrted that if the collections 
or the profite of ASCAP didn't go vp as rapidly as other 


irdices. that this was M'"osagictent with the possession ой 
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bh-2 Pisaüer-óiresc: 


monopoly power. І hart: two ecnranias aere which were 
adjudiceted to ha roscpolis-s ari it 3aems oe me the 
relationship betvveen their 2arnings or thei: revenues to 
the price of their procuce anë cer indica: woulda, 
if Mr. Nathan's, testincny i7 со гзсъ. also indicate that 
those companies were act MONOPG1:.3ts. 

THE COURT: I take i: these facts are a matter 
of public record ofwhich I couló take judicial notice, is 


that correc? 


тч т‏ ے ے ے چ ریو سے جر 


MR. BAKER: Tho facts -- the figures set forth 


ón the chart come out of,with respect: to net earnings, 


17729 273773 © 


come out of United Shoe Масћіпегу: 5 1960 annual report and 


the gross national product figures I believe come from he 


SSS 


Department of Commerc. 


THE COURT: 7 can't remember when the litiqatio: 


occurred, but I wonde: whether it covered that period. 


| 
. 1 
S 
J 
| 
| 
| 
р 
- 


MR. BAKER: i960. 


кри 


ЕР: 


THE COURT. І don't ге how -- 

MR. BAKER: Those rur from 1943 to 1953, ten 
years prior to the ad: uiication. '43 to '53 and this wes ke 
year in which they were adjudged to be monopolists. 

THE COURT. Did you say they came out of the 
1960 report? 

MR. BAKER: We went back and the data was in 
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the 1960 report. 

THE COURT: All richt. I thought it had to do 
with 1960. 

Miss Kearse? 

MISS KHARSE: As © recall, your Honor, CES 
objected to its ow: annul reports being offered in evidence. 
Y don't see now it can be legitimate to offer charts based 
on some other comp:ny's annual. reports that isn't even 
г party here. 


THE COURT: I don't recall that the question wis 


the accuracy of th: evidence in t^c CBS report. ^ The ques- 


tion was whether tiee was any poirt inputting them in 
or whether taey were irrelevant. ТЕ I am willing tc hezi: 
this kind of testinony, I don't think we should quibble unless 
there is some reason to believe or you can, if you went 
later, check the figures and if there is any reason to doubt 
them, let шеклом. The real c;vestion is raised by Мг. 
Topkis, whether it is relevant or irrelevant. I am unabie 
to say. I will listen to it. 

НЕ WITNESS: Well, one thing we ought to expect, 
I think; is that a monopolist's earnings would go up at 
a time whon his cu:tomers' product in general was going vp. 
PX944 shows che net earnings after income tax of the 


United Shoe Machinery Corporation for the last ten years 
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before it was adjudicated a monopolist and that is graphed. 
against the gross national prcduct. The point of that 
being to show the economy was climbing at a very high rate 
during this period. The net earnings trend generally 
downward whereas the economy, as I say, is going up. 

I thin): if Mr. Nathan had looked at that graph, | 
he might have said that that was inconsistent with the 
United Shoe Machinery being a monopolist. 

After lir. Nathan testified, it occurred to me 
that I had once written a book which contained an analysis | 


of the demand for aluminum ingot and since I was staying 


at my parents, I had available to me a library of mycollectcc 
t 


works and I therefore went to the book and extracted some 
data on the aluminum industry in the years before World 
War II. 
MR. TOPKIS: May I just note my objection, 
your Honor, to this testimony. 
THE COURT: Yes, Mr. Topkis. I know that nnd 
body that has spots doesn't necessarily have chicken pox. 
MR.TOPXYS: I bow to your Honor's ruling, of 
course. 
A I lookod to see whether the aluminum oompany, 


at а time when the economy was climbing, was, in fact, able 
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to keep raising the real price of aluminum ingot and т 
discovered somewhat to my surprise that it wasn't. What 
is graphed in the bottom line of that graph are ibit аф 
1932 to '40, is the price of aluminum ingot divided by 

an index of the price of other metals. What is graphed in 
the top line is an index of -- Federal xeserve index of 
durable manufacturing output, that representing an index 
of the outputs of the customers of the aluminum company, 
and at a time when the customers apparently were gatti-- 
better off and better off in terms of output and prusumaniy 
revenues. 

The price of aluminum ingot was declining. I 
think on approximately the same basis as Mr. Nathan's testi- 
mony on AX294, one ought properly to conclude from that thai: 
the Aluminum Company of America was not a monopolist 
during this period. 

THE COURT: Ап the lesson to be drawn from 
all these charts is merely not that these companies are or 
are not monopolies, but you can't prove it that way? 


THE WITNESS: That's right. I think Mr. 


Nathan's AX294 shows exactly what it purports to show, namely, 


the gross advertising revenues with what is on the line and 
that ASCAP and BMI collections, ignoring the data problems, 
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are on the bottom lire. That is all that can be inferred 
from then. 

Q Dr. Fisher, Mr. Nathan also presented some 
graphs comparing average ASCAP кР, for writers in 
various classes as well as ASCAP distributions for all writ? 
members receiving dietributions to such things es per capit” 
personal income, weskly earnings of non-supervisory people 
in motion pictures and weekly earnings for non-agricultural 
workers. | 


Would you tell us what you think those graphs 


Yes, I think those graphs show -- | 
THE COURT: We are not referring to anything | 
that is here? | 
THE WITNESS: No. Those are three of the chart: 
used by Mr. Nathan. | 

THE COURT: That is all right. I understand. | 


300, 310 and 211. I just wanted to be sure what you were 


referring to. 
TEE WITNESS: I think what those charts show 
is that the number of ASCAP writers in each of those 


classes, that is, number of writers receiving some distribu- 


tion or a number of writers receiving $5000 ín distribution 
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or a number of writers receiving $10,000 in distribution, 

those numbers мего rising. That is not surprising that | 
those numbers were rising because Mr. Nathan testified | 
that there is free entry in this system апа indeed there | 
is under the ASCAP consent decree there 1з free entry into | 


ASCAP. Not the same as free entry into competition in | 


the music market. 


received by ASCAP merbers receiving over $10,000. The 
number of such members and the average distributinn. 


It is apparent that the total goes way up and 


the reason that the average distribution doesn't go shooting 


| 


| 

| 

Tn PX950, there is gro-hed total distributions | 
| 

| 

| 

| 

| 


way up is that the number of members in that class also 
goes up. 

The PX948 shows a similar thing even more strik- 
ingly, of course, for, in terms of алад for all | 
ASCAP writer menbers receiving some distribution, that is 
the one onthe end of the blackboard, and PX949 shows the san: 
effect for members recéiving over $5000, that is ths one | 
next to the witness stand. 

Now, the thing about it is that it has nothing 


to do with the monopoly power in the music market how many 
writers thero are who are, so to speak, sharing the spoils. 
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The question is, v^at prices -- what is the 
power of ASCAP over the price which it receives for music, 
not how many people share the results of setting that price. 
In fact. under the blanket license system in the ASCAP 
consent decree, it Ваз to be open to -- 


THE COURT: I understand. 


THE WITNESS: -- to writers. And what one wants 
to know is the following, I think: 

You see, one wants to know really whether the 
price that CBS is paying for roughiy the same service is 


going up relative to other prices. 


——— —Ó— ——— — 


ТЕЕ COURT: Roughly the same servic рег year? 

THE WITNESS: Roughiy the same service per year. 
It is hard to say whet roughly the same service per year 
means and I am not oretending that I can say it. One thing 
І can say is that it is a matter of indifference to CBS 
whether the music waich it uses happens to be written by 
a great many writers or happens to be written by a relativel,j, 
small number of writers and 1с would seem to me to be auch 


more sensible to plot on these graphs the total payments 


by CBS to ASCAP against the weekly earninss and par capita 
income figures plotted by Mr. Nathan. Опе way of looking ај: 


it is to say suppose ASCAP membership were closed, then the 
same group of people would be providing the service and 
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Well, РХУ 35 does just that. That is the one 
that is now on the top of that easel. It shows ASCAP 


collections fromCBS s the top blue line and the other 


} 
we could look at what they were getting. | 
| 
і 
| 


data are the data plotted by Mr. Nathan per capita personal 
income, weekly earnings, motion ан, weekly earnings, 
non-agricultural workers and of course, average ASCAP 
distribution. 

Ano on this basis it is clear that ASCAP 
collections from CBS is going up at least as far as the 
other items showing that ASCAP as a group was getting 
better off relative to, for instance, non-agricultural worker: 
Or at least it would show that if I thought thís kind of 
analysis either from me or Mr. Nathan showed anything what- 
soever. 

A similar thing is on the end of the blackboard 
in PX934, the differsnce is that there the blue line shows 
ASCAP collections from ABC, NBC and CBS and about the same 
inference or non-inferenco, if you will, can be drawn. 

Finally, PX932, which is over the last left-h 
one, shows ASCAP collections from CBS plotted against the 
consumer price index and when it stops moving we will see 
that ASCAP collections from CBS go up considerably faster 
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than consumer prices. 

THE COURT: I understand. I do understand. 

MR. BAK2R: I have no further questions at 
this time, your Honor. I would simply like to offer the 
charts and maybe I should just read the numbers into the 
record. The papers on whích the computations were made, 
in case anyone ever wants them, PX932, PX934, PX935, PX936,]| 
938, РХ939, PX944, ?X948, 49 and 50, and PX954. 

THE COURT: Does that conclude the papers? 

MR. BAK3F: Мо. I think maybe the easiest 
thing to do is to hand the reporter a set of the papers and 
let him copy thenumbers in. Copies have already been 
given to ASCAP and 3MI this morning. I assume ruling vill 
be reserved. They are not offered for the truth of the 
material set forth in them except to the extent they are 
previously supported by the record. 

MR. TOPKIS: Your Honor, we have some objection, 
of course, as to th. cutoff date of 1969, but -- and we чоц! 
like an opportunity to check the calculations but I am 


certain that we can agree with Mr. Baker on any corrections 


which may be appropriate. 


Other than *hat I have no objection. 


THE COURT: Miss Kearse, will that take care 
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of your position toc, ог is it 4ifferent? 
MISS KEARSE: I don't see any BMI lia ‘se on 


those charts. I suspect if they were entered, they would 


| 
| 
| 
| 


be fairly interesting. 


MR. BAKER: There are some ASCAP and BMI 


lines. 


THE COURT: This is in refutation of Mr. Nath: 

MISS KEARSE: There are lines showing combined 
collections of Р5САР and BMI. 

THE COUFT: Nevertheless, the total purpose of 
the new charts offered by the plaintiifs is solely to refute 
the ASCAP testimony and I will regard it in that way. I 
will receive it for thet limited purpose. 

(Exhibits PX940, 941, 942, 943, 945, 94. - 

947, 948A, 951, $52, 953, 955, 956 and 957, 
received in evidence.) 


(Recess.) 
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CROSS-EXAMINATION | 
BY MR. TOPKIS: | 
Q Dr.Fisher, the last time we conversed with | 
each other at this cange, you told me that you had never | 
theretofore talked with any songwriter composer or publisher. 
Do you continue in that innocent state? 
A Yes, I do. 
Q You testified before that you had never heard 
of the song Misty, is that right? 
A That's right. Except in the transcript. | 
Q Except in the transcript. Can you -- and you 


testified something about unique compositions, do you remenix:r 


that? 
A Yes. 
Q Can you name three for me? 
А Relatively unique compositions. 
Q Relstively. | 
А I can name more, I think. | 
2 We vill start with three. | 
A White Christmas. 


White Christaas. 


A Happy Birthday. You knew I woul? say that. Та} 
Me Out to the Ballgame. 
Q Take Me Out to theBallgame is unique or relative] 


\ 


| 
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A It is cartainiy unique, useful in situations 
where the plot revolves around a base ball game. I believe 
there is testimony ir one, I think either Mr. Morris' or 
Mr. Brettler's deposition about negotiation for movie per- 
formance rights for that song. Mr. Vogel said there is only 


one Melancholy Baby. He is a publisher. He ought to 


He is the: publisher of Melancholy Baby? 


I balieve so. 
THE COURT: He is the judge of his own best 
property. 
Q How many songs wouldyou guess there are in the 


ASCAP index of performed works which involve the term 


Quite a few, I should think. 
Q And I suppose you would say also that there | 
are quite a few that involve either Melancholy, Melancholia a 
something like that? 
A I would suppose there are fewer of these. 
Q We can start with Gloomy Sunday and go on from 
there. In any event, Melancholy Baby is a ballad? 


Yes. 


You have heard it? 
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A Yes. 

Q Tell me, please, the circumstances ín which 
you would think it difficult to substitute another 80:13 
for Melancholy Baby? 

A Well -- 

Q Other than at Jerry Vogel's ninth year birthday 
party. 

A It was hewho saíd there is only one. I would 
suppose if & particular performer wanted to sing it, it 
might be quite difficult. 


Q But that is the only circumstances in which sony: 


A That is the only one that comes to mind about 
Melancholy Baby. 

Q And actually, you have no -- by the way, vou 
вау White Christmas is terribly -- relatively unique? 

A Yes. 


THE COURT: Do you consider uniqueness in terms 


| 
i 
j 
like Melancholy Baby have the slightest degree of i 


of а song being popular or sought after or related to a 


particular time or aesthetically because of its quality of 


THE WITNESS: I think it depends on the cir- 
cumstances, your Honor. ‘ould be all these things. I 
think White Chris*mas is unique in the sense of having few 
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composition or all these things or what? 
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l close substitutes at Christmas time on the Bing Crosby 
Show. 

THE COURT: Like Silent Night is also unique 


at that time of year? 


THE WITNESS: That is right. Thet is not identi- 


fied with a particular performer. 
Q Can you think of any other song во identified 
with ıa particular performer as White Christmas? 

MR. HRUSKA: Your Honor, let me object at this 
point. Dr. Fisher has not purported to be a musicologist 
' and I think that the points Dr. Pisher has made are points 
which an economist can make even though he is not a musicol 
gist, namely, there is a spectrum of interchangeability amo 

compositions and at the upper levels of that spectrum, 
| standard compositions can Бе in the market place considered 
more unique commodities or middle commodities than more 
interchangeable compositions. 

THE COURT: I am quite aware that Dr. Fisher 
hasn't purported to be a musicologist, any more than the 
other economists, but the testimony as I brought out mysel 
from the economists has stressed the cignificance of the 
interchangeability factor and I think it is quite in order 


for Mr. Topkis to explore what Dr. Fisher's concept of that | 
is. 
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THE WITNESS: Weli, Thanks for Т з Memory is 
identified with Bob Hope. 

THE COURT: Very good. 

THE WITNESS: Thank you. 


THE COURT: My Man is associated with Fanny Brice, 


perhaps. | 
THE WITNESS: 1 am afraid that is a little bord 
my time. 
Q Miss Brice is no longer available for booking 


so it is all right. 
THE COURT: О Solo Mio was associated with 
Caruso, maybe. 
Q йом! 2 it be fair to summarize your testimony this, 
way, Dr. Fisher: То the degree, if any, that songs possess 
relative uniqueness, that would be a factor considered in | 


the bargaining for such songs if the bargainers knew about 


that fact? 
A Yes. 
Q Did I urderstand you to say that Mr.Brettler 


had said that he would not deal directly with CBS because it 
would lead to self-snnihilation? ^ 

5:22:74 think he was asked how he vieved direct 
licensing in general, but -- I know I said this morning he 
said that about direct dealing with CBS he may heve said 
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that about the question of what would happen if ASCAP 

and BMI were enjoinad from liconsing television networks 
altogether. In either case i would draw the same inference 

Q Well, ha said that if there were direct licensir 
he would deal, isn't that your recollection? And he though. 
the consequence of that would be cutthroat competition? 

A I don't recall explicitly -- 

Q Well, if he gaid that. would that affect your 
view of his likely 5ehavior? 

A Oh, I think Mc.Brettler when the moment came 
would think very haré a>out the self-axuninilation aspect 
and consider the question whet. t he wants to deal right 
away. 

Q Right. And if uu saw others dealing, wouldn't 
you expect him on the basis of his testimony to jump in 
&nd get what he could? 


A т think it is true that if a la-ge number of | 


the sicnificant publishers were to deal, the few holdouts, | 


assuming that there weren't enough of them to stop the systeh 
that if there were a few holdouts, they would then want to, | 
indeed, jump in, but the amount of waiting involved in this | 
{а not, I think, а very, a matter of a very significant 
amount of time. 


THE COURT: I don't follow that last statement. 
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Do you mean by that you don't think it is 
important or you think that there isn't much time to wait 
before the waiting would cause destruction, economic 
destruction? 

THE WITNESS: No, I think the amount of time 
that publishers would have to hesitate before the bypass 
failed would be .*cher -- relatively short. 

THE COURT: А11 right. I understand what he mei”: 
Do you not understend it or are you disappointed? | 


MR. TOFKIS: That particular reading of those рг 


is fallible. 


i 
ticular words rather surprises me, but human communication | 
| 


Q Do you happen to recall, Dr. Fisher, that 
Mr.Brettler was one of the first people who dealt with 
зм? 

Indeed, I do. 

Q Does that cast any light in your judgment on 
the likelíhood of his dealing with CBS if he меге asked? 

A Oh, I think that it shows is that Mr.Brettler 
is one of the most likely publishers to deal and when I 
discover that even he thinks of that situation as self- 
annihilation, I regard it as much -- as evidence that the 


publishers who didn't deal with 3M are going to think,you 
know, several times again before dealing with CBS. 
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Q But it was Mr.Brettier's testimony, I put 
it to you, that he would deal with CS. Does that change | 
your view? 

A No, I think when the moment came, Mr. Brettler 
would think about whather he малсе@ to do it and how long h 
wanted to wait befors doing it. 

Q Now, you say that this would all happen very 
quickly, СВБ would try and fail in a matter of a very 
brief time, is that right? 

A I think it depends what you mean by very brief. 
A short tine. 

Q Tell me what you mean by a short time? 

A Well, not more than a couple of months. 
not more than a monti, 

Q Are you telling us, Dr. Fisher, that # CBS cam 
to you and said, Dr. Fisher, please figure out a way for 
us to accomplish direct licensing of musical compositions, 
you would feel totally helpless? 

А Mr. Topkis, I am not а lawyer and I suppose it 


is not open to me to suggest answers to this lawsuit. 


Q But you are a consulting economist. I am 


you as a consulting economist whether ‘you don't think it 


is within your resources to figure out some way to solve th 
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problem, 

А No, I don't. Т don't think I could tell then 
how to do it in a vay that they or I would regard it as 
a reasonable risk for them to take. 

Q And you regard it also as quite inappropriate 
for CBS to think of rises or declines in its use of ASCAP 
music as а significant ?асбог when it bargainswith ASCAP 
. for. а blanket license? 

А I didn't say it was inappropriate for CBS 
to say it. I said the result of their thinking about that 
would be only a very tenuous connection betweer the music 
used аза the price paid. I might point out -- 


THE COURT: You are talking about a blanket 


THE WITNESS: Yes. I might point out in 


tbat connection, if one looks at the three television net- 


works and the amount of credits earned with respect to per- | 


formances оп those and then looks at the payments made by 


tne three television networks to ASCAP, that it is, generally 
speaking, not the case that the payments per credit earned 


are the same on all three television networks, indeed they 


can diverge quite widely, suggesting that the different 
amount of uses on the three television networks do not 


result in proportionately different payments under the 
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blanket license. 
Q Do you have any idea -- you know Mr. Jobn Appel 
A I do. 
Q He is an attorney employed by CRS? 
А _ Не is certainly an attorney employed by CBS. 
I don't know his exact title. 
Q Do you have any idea how often Mr. Appel has 


filed affidavits in this courthouse suggasting that ASCAP's 


rates should be lowered by reason of decline in CBS's 


use of ASCAP music? 
A No, I do not. 
4 I can't remember whether Mr.Green has done that 
or not, so I won't put the question to you. 
MR. TOPKIS: We have no further questions. 


Thank you, Dr. Fisher. 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., М.Ү. 10007 TELEPHONE: CORTLAND 7-4580 


"o 


Fisher - redirect | 
MISS KEARSE: No questions. 
MR. HRUSKA: I have just one, your Honor. 
REDIRECT SXAMIWATION 
ВУ MR. HRUSKA: 
Q Do you recall, Professor Fisher, a portion of 
Mr. Brettler's testinony on deposition in which he was 
asked, in effect, to compare risks the ASCAP system posed 
by the 3M bypass on the one hand, and posed by а СТМ - 
bypass on the other haad? 
A Yes. 
TIE COURT: Are you trying to bring out Brettler' 
testimony? 
MR. HRUSKA: I am about to ask a question of 
Dr. Fisher on that pcint, your Honor. 
THE COURT: А11 right. 
Q What relati. ship is there between that testimony 
if any, between that testimony and your views concerning Mr. 
Brettler's attitude toward а СТМ bypass? 


MR. TOPKIS: I object to that question, your 


THE COURT: Т will sustain the objection. I 


think I have thoroughly understood here but I would expect 


that Dr. Fisher's view in the light of what he has testified, 


that the louder somebody screams, the more likely he believe: 
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“it is that they will not cooperate in. a bypass, is that 
correct? Maybe I маз over simplifying it. I understand the, 


| 
implication of your question. It is Mr. Brettler *hought | 


that direct licensing would be а much more serious threat | 
than сэс ating with 3M апа on the basis of that you would | 
be likely to think that . he would be less likely to coopera 


in a direct licensing situation. 


your Honor, is because of the references to the deposition 


| 

| 

} 

MR. IIRUSKA: The only reason I brought it out, | 
! 

| 


and I believe the one point at whicn Mr. Brettler specifical 
addressed himself to the proposition is where he used the 
phrase grains of sand compared to watermelons, on this 
precise point. 

We have no further que: tions for Dr. Fisher. 

TUE COURT: Thank you, Dr. Pisher. 

(Witness excused.) 

TIE COURT: Do yuu have any further witnesses, 
Mr. liruska? 

MR. HRUSKA: We ‘have no further witnesses on 
rebuttal, your llonor. With the mly exception or caveat 
I might mention here would be there are a number of loose 
ends on the record, as we are all in this courtroom now 
aware. 


Some of those loose ends pertain to ASCAP and ` 


BMI's defense cise. 
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I do not now anticipate that it will be necessary 
to call апу further witnesses vhen one of those loose ends 
becomes a resclved matter but I would, just for record 
protection, like to reserve that possibility. 

Also, your Honor, there are--there is a possibili 
that we will have some small number of documents on rebuttal 
Certainly some of the items that have been expressly left 
оргп on the record may cause the need for some rebuttal 
documents. 

There is also a problem which we 
belatedly awoke to last night which is that Mr. Hansen, in 
examining D Southworth, who your Попог may recall was our 
computer expert-- 

MR. TOPKIS: Це digcove ed it won't work? 

MR. URUSXA: Мг. Hansen discovered that he had 
not actually offered into evidence the charts used by-- 
charts and relate documents, I think, used by Dr. South- 
worth in his examination and obviously we would like to do 
that. 


With these collections cf loose ends, some of 


which I could recite at the moment, some of which I probabı 


could not remember at the moment, I wonder, your Honor, 

whether we could . ropose that within a short period of time 

at least we would dosignate the other sides, the defendants, 

allow them to regi*-er their objections to any small number 
SOUTHERN DISTRICT COURT REPORTERS 


UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLAND 7-4580 


ex | | 4 


12е 4 : 4666 

of rebuttal documents we have that we would be able in the 
next few days co know we have and then, of course, we could | 
take the other loose ends as they arise, for example, the 
ASCAP computer study, the one or two other things that werc 
mentioned such as our collection of consent decree document: 
to fill in the pieces on the offers mae by ASCAP of consent' 
decree documents and so forth. 

THE COURT: Well, that framew rk sounds sensible | 
to me. I think it would be absurb for us at ten to four on 
a Friday afternoon in a case of this magnitude to attempt 
to delineate whatever loose ends there ars and I think all 
we can do is to plan how we will go about accomplishing 
that. 

Miss Kearse, you look eager. 

MISS KEARSE: Yes, your Honor, I have a loose 
end to create, unfortunately. 

TRE COURT: What? 

MISS KEAPSE: І want to create a loose end, which, 
I think actually can be tied dorm very simply and expedi- | 
tiously. We had some deposition des. mations which 
unfortunately we did not offer yesterday when we were takin;, 


$ 


саге of this. 


Lj 


There are a few excerpt; from the Sipes', Stanto: 


and Paley dapositions and then гп additional number from th* 
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Poklitar deposition ard I don't know that CBS has had time 
to respond to these designations. 

The COURT: They have been advised? 


MISS KEARSE: Yes, they have been given a list 


of them yesterday. Perhaps we could handle their objections) 


the same way they propose to handle our objections to their 
documents. 

MR. HRUSKA: I have no objection to that proce- 
dure, your Honor. 

THE COURT: Off the record for a moment, please. 

(Discussion off the record.) 

ТИП COURT: Let me state for the record-- 

MR. HRUSKA: There is one document, your Honor, 
PX 94, which is the--which is a document supplied to us by 
ASCAP in connection with pre-trial discovery, the one listi 
the top 14 publisher groups and their credits and distribu- 
tion amounts which we thought we had in fact offered and 
had been received. 

In fact I personally have a recollection of it bu 
for some reason the number does not appear in the trans- 
cript. Since this is a very significant documant, perhaps 
we could take care of this right now. I am not even sure 
there is an objectíon to this document. 

THE COURT:  Yeór:orday you o£fered those top 50. 
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MR. HRUSKA: ASCAP offered the top 50. 


ТНГ COURT: I авзита there is no objection to 


MISS KEARSE: І don't believe we have ever Ser: 
this document. It іє subject žo a prospective order. 


TOPKIS: It is a confidential document, you 


HRUSKA: I tink we handled this in the sare 
vay we handled the other confidential documents. 

THE COURT: Miss Kearse was to have access. 

MR. HRUSKA: Right. May it then be received or 
may the record show that it has been received? 

TUE COURT: It is received subject to Miss 
Kearse's right to inspect it. 

MR. COLLINS: Your Honor, I would also like to 
clean up the llansen documents at this time and read those 
numbers and ask that they be received on the sane basis 
аз the other documents which supported-- 

THE COURT: Read the numbers. 

MR. COLLINS: These werc all in my letter. 

32, PX 32. 
THE COURT: These are ali PX? 
MR. COLLINS: Yes. PX 34, PX 37, PX 38, PX 39, 


PX 40 through PX 42.-- 
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THE COURT: Inclusive? 

MR. COLLINS: Yes. 

MR. TOPKIS: Т am lost. What' going ч? 

TIE COURT: These aze the designations of the ci. 
and documents that Dr. Southworth-- 

MR. TOPKIS: This is the Southworth stuff? 

THE COURT: Yes. 

MR. COLLINS: РХ 40 through PX 42. PX 47, PX 
57 through PX 81. PX 94 through PX 97. PX 326 through 
PX 336. Апа PX 8P5 through PX 889. 

TID COURT: Any comments from counsel? 

Those documents are received in evidence. 

Miss Kearse were you going to make a statement’ 

MISS KEARSE: Yes, your Honor. We haven't had a 
chance to look at these but І see that some of them were ob. 
jected to by BMI оп the grounds of irrelevance and on ‘he 
grounds that as to BMI they are hearsay. 

TIE COURT: They are received in evidence sw- 
ject to BMI's objection which I will rule on if they аге prej 
serbed up to that time when we meet to dispose finally oi an 
other loose ends. 

I will make a closing statemont for the record 


in &n off the record discussion counsel have agreed at the 


Court's request to meet and agree on a Schedule for advisin« 
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Court of any further documents to be put into evidence or 
апу further designations of deposition testimony and any 
objections thereat and also specifying the time at which any 
other so-called loose ends which, for example, include 
ruling on exhibits where a party has asked to confer with 
an opponent in relation to back up material for the exhibits, 
to be determined. i 
I think that's a co 7-.ete sentence. | 
Gentlemen, I believe that concludes the business-; 
MR. TOPKIS: Your Honor, could I make a suggestio 
based on my own experience, and I suspect I am not alone in 
it. 
From the time we stopped in May until we resumed 
three weeks ago I managed to forget everything I ever knew 
about this case. I was not unhappy to have that happen but ‘4 


did happen. Апа it took a great deal of effort to refanilia- 
{ 


ize myself. І wonder, your Honor, whether your Honor might 


not wish instead of letting this ; case slip into your law 


——-..-- 


clerk's chamber for six months or eight months or whataver, 
whether we couldn't try something radical like :rguing it vhe 
it is fresh Ah your Honor's mind, like perhaps four weeks i 
from today, dispensing with briefs, more briefs, staking 
tham аа high as any of us is tall, and getting ít resolved. 

| We are very anxious to have th atter resolved 


and I know the pressure-- 
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„ПЕ COURT: I agree with a lot of what you have 
said, in fact every:h'ng except dispenéine with the brief. 
X think--let me start again. 

My general policy is to dispense with as many 
papers as is possible in any case. With the mountains of 
evidence we have here and the significance to be attached 
te it and the fact that throughout the record each side 
wanted me to rule broadly with regard to the evidence that 
that side wanted to put in and narrowly with regard to his 
op^ur^nt's, understandably as somebody has said, so I 
often stated it would be up to the parties to argue the 
significance of the evidence at a later date. 

I do need post-trial memoranda. I am sorry to 
impose that on you. І am sorry to impose that on myself 
but I do think that will be necessary. 

On the cther hard, I do agree with you that we 


sh. AG adopt an approach of keeping the body warm, at least 


until it is interred, and I would 5e very pleased to hear 


argument апа if you can, for you to have the briefs ready 
by that time, by about a month from now, so that I am not 
setting any specific date at this time but inc cating an 
&ttitude. 

I recognize that it is a bid jc. to write a 
brief based on a $,000 page record which as many documents 


there are and so on so I will ask the three of you to con- 
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sider this point of view in reaching agreenent as to where 


| 
| 
| 


we go fron here and if there are substantially different 
points of view about how we yhould handle it, then, of cours; 
I will be prepared to ruie. 

MR. TOPKIS: To guide us, your Honor, may I ask | 


а question? 


We will try to work out something along the lines. 

} 

| 

that your Honor suggests and I am sure we will be able to. i 


H 


I just wonder, would your Honor find it preferrab, 
that the plaintiff write a brief first and we caspond ог | 
that each side wri сз simul\aneously and then respond to each 
other? Whichever p'actice your Honor would prefer I am 
sure we will cheerfully adapt to. 

ТИЕ COURT: Let me give a little thought to that. 

MISS KEARSE: Your Honor, before we adjourn, coul 
we just have the letter designating depositions marked for 
identification? 

THE COURT: Yes. 

MISS KEARSE: BX 170. 

„(BX 170 marked for identification.) 

MR. TOPKIS: Your Honor, fore we adjourn could 
I express on my behalf and I am sure on my colleagues and 


friend's belief our great gratitude for your unfailing 


patience. 
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TIE COURT: You beat me to the punch. 
I was going to say considering the burden which j 
any such case as this imposes on everybody involved, it 
was really a remarkably pleasant experience. 


I enjoyed working with you all. 
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